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In the United States District Court, Southern 
District of California, Central Division 


Civil Action No. 4601-RJ—[WM] 
Infringement of Letters Patent No. 2,228,768 


RALPH E. JONES, 
Plaintiff, 
VS. 


SCHICK SERVICE, INC., a Corporation, and 
SCHICK, INC., a Corporation, 
Defendants. 


COMPLAINT 
To the Honorable the Judges of the District Court 
of the United States for the Southern District 
of California, Central Division: 
Plaintiff complains of the Defendants and alleges 
as follows: 
IT. Plaintiff 
Plaintiff is a citizen of the State of California 
and resides in the City of San Diego, California. 


It. Defendants 
Defendants Schick Service, Inc., and Schick, Inc., 
are each Delaware corporations, and each has a 
regular and established [2] place of business in the 
Southern District of California, Central Division. 


III. Jurisdiction and Venue 
(a) Jurisdiction of this Court is based upon the 
Patent Statutes of the United States. 
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(b) The acts of infringement herein complained 
of have, within the last six years, and are being, 
committed in the Southern District. of Cali tomas 
and elsewhere in the United States. 


IV. Title “= 
On January 14, 1941, United States Letters Pat- 
ent No. 2,228,768 were duly and legally issued to 
Plaintiff for an invention in a Hair Clipping and 
Shaving Device; and since that date Plaintiff has 
been and still is the owner of those Letters Patent. 


V. Infringement ; 
Defendants, and each of them, have for a wate 
time past been and still are infringing said Letters 
Patent by making, selling, or using hair clippimg 
and shaving devices embodying the patented in- 
vention, and will continue to do so unless enjoined 
by this Court. 
VI. Notice 
Plaintiff has given written notice to Defendant 
Schick Inc. of its said infringements. 


Wherefore, Plaintiff Prays for: 

(a) A final injunction against further infringe- 
ment by said Defendants and each of them [3] 
and those controlled by each of them; 

(b) An accounting for profits and damages; 

(c) An assessment of costs against the Defend- 
ants, jointly and severally; 

(d) For a judgment that the damages caueee 
by the acts of infringement of Defendant Sehick, 
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Inc., be trebled because of the deliberate, wilful, and 
flagrant nature of its acts of infringement; and 

(e) For such other and further relief as the 
Court may deem just. 


Signed at San Diego, California, this 25th day 
of June, 1945. 
/3/ RALPH E. JONES, 
Plaintiff. 
HARRIS, KIECH, FOSTER & 
HARRIS, 
By /s/ FORD HARRIS, Jr. 


[Endorsed]: Filed July 6, 1945. [4] 


—— 


[ Title of District Court and Cause. ] 


ANSWER TO COMPLAINT 


Now come the defendants, Schick Service, Inc., 
and Schick, Inc., and answering the bill of com- 
plaint, herein allege: 

I. 

They admit that the defendant Schick Service, 
Inc., has a regular and established place of business 
in the Southern District of California, Central 
Division, but deny that the defendant Schick, Inc., 
has any such regular and established place of busi- 
ness in said district or anywhere else in the State 
of California. 

II. 

They deny that they or either of them have com- 

mitted any of the acts of infringement herein com- 
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plained of within the last six years or at any other 
times or that any such aets of infringement are 
being committed by the said defendants or either of 
them in the Southern District of California or else- 
where in the United States. [5] 


II. 


They deny that they have any knowledge or in- 
formation thereof sufficient to form a belief as to the 
truth of each and every allegation contained in the 
paragraph of the complaint herein marked ‘‘TV. 
dingle,”’ 

IV. 


They deny each and every allegation contained 
in the paragraph of the complaint marked ‘‘Y. 
Infringement.”’ 


¥. 


They admit the allegation contained in the para- 
graph of the complaint marked ‘‘VI. Notice.”’ 


Further answering the complaint herein, the said 
defendants allege on information and belief that the 
Letters Patent in suit, No. 2,228,768, are invalid 
and void for the following reasons: 


ve 


The invention or inventions purported to be pat- 
ented thereby were patented or described in printed 
publications prior to the supposed invention or 
discovery thereof by the plaintiff, Ralph E. Jones, 
or more than two years prior to his application for 
patent therefor, to wit, in: 
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United States Patents 
Peterson 1,744,280 January 21, 1930 


Dean 2,014,882 September 17, 1935 
Blackmore 1,788,614 January 13, 1931 
Cordova 1,795,836 Mareh 10, 1931 
McArdle 1,723,364 August 6, 1929 
Bergendahl 1,337,429 April 20, 1920 
Friedman 1,516,635 November 25, 1924 
Szabo 1,175,023 March 14, 1916 
Kaufmann 1,799,907 April 7, 1931 
Ventimiglia 1,801,889 April 21, 198m 
eilest 032,000 January 8, 1895 
Publication 


pass 
¢ Catalog No. 27 of McGill Metal Products Com- 
pany—1923—p. 13. 

VIL. 


.. In so far as any device used or sold by the defend- 
ants may be claimed by the plaintiff to be covered 
by the Letters Patent in suit, Ralph E. Jones was 
not the original and first inventor or discoverer of 
any material or substantial part of the thing thus 
claimed to be patented, all material and substantial 
parts thereof having been known or used by others 
in this country before his supposed invention or dis- 
covery thereof, to wit, by the inventors of the 
United States patents listed in paragraph VI above, 
and by McGill Metal Products Company of Chicago, 
Ulinois, at Chicago, Illinois, and elsewhere in the 
United States. 
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The invention or inventions purported to be pat: 
ented thereby did not and do not constitute patent- 
able novelty or invention within the meaning of the 
patent laws, in view of the prior state of the art, 
and in view of what was common knowledge on the 
part of those skilled in the art, all prior to the date 


of the alleged invention or inventions of the plain- 
tiff, Ralph E. Jones. | 


Wherefore the defendants Schick Service, Inc., 
and Schick, Ine., pray that the bill of complaint: be 
dismissed with costs. 

SCHICK SERVICE, INC., and 
SCHICK, INC., 
By /s/ VERN IVEY, 
Attorney for Defendants. 


Dated at Los Angeles, California, October 18, 
1945. 


Received copy of the within Nees er of Defend- 
ants this 18 day of October, 1940. 
/s/ FORD HARRIS, Jr., 

Attorneys for Plaintiff. 


[Endorsed]: Filed Oct. 22, 1945. [7] 
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[Title of District Court and Cause. ] 


COMBINED ORIGINAL AND SUPPLEMEN- 
TAL COMPLAINTS FOR INFRINGE- 
MENT OF LETTERS PATENT No. 2,228,768 


To the Honorable the Judges of the District Court 
of the United States for the Southern District 
of California, Central Division: 


Plaintiff complains of the Defendants and alleges 
as follows: 
J. Plaintiff 
Plaintiff is a citizen of the State of California and 
resides in the City of San Diego, California. 


II. Defendants 
Defendants Schick Service, Inc., and Schick, Inc., 
are each Delaware corporations, and each has a 
regular and established place of business in the 
Southern District of California, Central Division. 


UI. Jurisdiction and Venue 

(a) Jurisdiction of this Court is based upon the 
Patent Statutes of the United States. 

(b) The acts of infringement herein complained 
of have, within the last six years, and are being, 
committed in the Southern District of California, 
and elsewhere in the United States. 


IV. Title 
On January 14, 1941, United States Letters Pat- 
ent No. 2,228,768 were duly and legally issued to 
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Plaintiff for an invention in a Hair Clipping and 
Shaving Device; and since that date Plaintiff has 
been and still is the owner of those Letters Patent. 


V. Infringement 

Defendants, and each of them, have for a long 
time past been and still are infringing said Letters 
Patent by making, selling, or using hair clipping 
and shaving devices embodying the patented inven- 
tion, and will continue to do so unless enjoined by 
this Court. 

VI. Notice 

Plaintiff has given written notice to Defendant 

Schick, Inc., of its said infringement. 


Wherefore, Plaintiff Prays for: 


(a) A final injunction against further infringe- 
ment by said Defendants and each of them and those 
controlled by each of them; 

(b) An accounting for profits and damages; 

(¢) An assessment of costs against the Defend- 
ants, jointly and severally; [10] 

(d) For a judgment that the damages caused by 
the acts of infringement of Defendant Schick, Ine., 
be trebled because of the deliberate, wilful, and flag- 
rant nature of its acts of infringement; and 

(e) For such other and further relief as the 
Court may deem just. 

As an alternative to the claim set forth in the first 
cause of action herein, Plaintiff as a second and 
alternative cause of action alleges as follows: 
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I. Parties 

Plaintiff hereby adopts by reference all of the 
statements made in Paragraphs I and II of the first 
eause of action herein. 


II. Jurisdiction 

The matter in controversy exceeds, exclusive of 
interest and costs, the sum of Three Thousand Dol- 
lars ($3000.00) and is between citizens of different 
states. 

Tit. WPitle 

Plaintiff hereby adopts by reference all of the 
statements made in Paragraph IV of the first cause 
of action herein. 

TV. Contract 

On or about January 29, 1941, Plaintiff entered 
into an oral contract with Defendant Schick, Ine. 
(then named Schick Dry Shaver, Inc.) at Los An- 
geles, California. under the terms of which Plaintiff 
then granted to said Defendant an exelusive right 
and [11] license under said Letters Patent, No. 
2,228,768, to manufacture, use, and sell the inven- 
tions covered thereby, and said Defendant agreed to 
pay to Plaintiff a royalty amounting to One and 
one-half per cent (144%) of the selling price of all 
electric shavers sold by it and embodying any inven- 
tion of said Letters Patent until Plaintiff has re- 
ceived from said Defendant the total sum of Two 
Hundred and Fifty Thousand Dollars ($250,000.00), 
following which said Defendant was thereby obli- 
gated to pay to Plaintiff a royalty of One per cent 
(1%) on the selling price of all of said shavers 
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thereafter sold by it, and said Defendant further 
agreed thereby to pay to Plaintiff an immediate:ad- 
vance on such royalties amounting to Thirty Thou- 
sand Dollars ($30,000.00), which sum was to.:be 
credited against said royalties thereafter accruing 
to Plaintiff under said contract; said contract has 
never been terminated and is still in full force and 
effect; and, upon information and belief, Defendant 
since January 29, 1941, has sold large numbers of 
dry shavers embodying the inventions cleimed in 
Plaintiff’s said patent and upon which royalty is 
due to Plaintiff in accordance with the terms of 
said contract, but has never paid to Plaintiff any of 
said royalties due. 


V. Demand for Performance 

Plaintiff has delivered to Defendant Schick, Ine., 
written demand for performance by it of the con- 
tract alleged in Paragraph IV of this cause of 
action, but Defendant has refused and continues to 
refuse to pay Plaintiff the sums due him under said 
contract or any of such sums, and refuses and has 
refused to recognize that said contract exists or ever 
did exist. 

Wherefore, Plaintiff prays for an accounting 
against Defendant Schick, Inc., to determine the 
number of electric [12] shavers sold by it upon 
which royalty is due from it to Plaintiff, and to 
determine the amount of such royalty so due; and 
Plaintiff prays for a judgment against Defendant 
Schick, Ine., for all of the royalty due from it to 
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him under said contract, as determined by said ac- 
counting, and for Plaintiff’s costs in this action. 


Signed at San Diego, California, this 16th day of 
February, 1946. 
/s/ RALPH EH. JONES, 


Plaintiff. 
HARRIS, KIECH, FOSTER & 
HARRIS, 


By /s/ FORD HARRIS, JR., 
Attorneys for Plaintiff. 


Received copy of the within instrument this 18 
day of Feb., 1946. 
/s/ C. VERN IVEY, 
Attorney for Defendants. 


[Endorsed]: Filed Feb. 18, 1946. [13] 
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ANSWER OF DEFENDANTS TO COMBINED 
ORIGINAL AND SUPPLEMENTAL COM- 
PLAINTS FOR INFRINGEMENT OF LET- 
TERS PATENT NO. 2,228,768 


Come Now the Defendants, Schick Service, Inc., 
and Schick, Ine., and answering the combined 
original and supplemental complaints herein, 
allege : 
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al 

They admit that the Defendant, Schick Service, 
Inc., has a regular and established place of business 
in the Southern District of California, Central Di- 
vision, but deny that the Defendant, Schick, Ine., 
has any such regular and established place of busi- 
ness in said District or anywhere else in the State 
of California. 

II. 

They deny that they, or either of them, have com- 
mitted any of the acts of infringement herein com- 
plained of within the last six years, or at any other 
times, or that any such acts of infringement [15] 
are being committed by the said Defendants, or 
either of them, in the Southern District of Cali- 
fornia, or elsewhere in the United States. 


Le 
They deny that they have any knowledge or infor- 
mation thereof sufficient to form a belief as to the 
truth of each and every allegation contained in the 
paragraph of the Combined Original and Supple- 
mental Complaints herein marked “‘LV. Title.”’ 


IW, 
They deny each and every allegation contained in 
the paragraph of the Combined Original and Sup- 
plemental Complaints marked ‘‘V. Infringement.’’ 


ce 
They admit the allegation contained in the para- 
graph of the Combined Original and Supplemental 
Complaints marked ‘‘VI. Notice.”’ 
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Further answering the Combined Original and 
Supplemental Complaints herein, the said Defend- 
ants allege on information and belief that the Let- 
ters Patent in suit, No. 2,228,768, are invalid and 
void for the following reasons: 


wok 
The invention, or inventions, purported to be 
patented thereby were patented or described in 
printed publications prior to the supposed invention 
or discovery thereof by the Plaintiff, Ralph E. 
Jones, or more than two years prior to his apphea- 
tion for patent therefor, to wit, in: 


United States Patents 
Peterson 1,744,280 January 21, 1930 
Dean 2,014,882 September 17, 1935 
Blackmore 1,788,614 January 13, 1931 
Cordova 1,795,836 March 10, 1931 
McArdle 1,723,364 August 6, 1929 
Bergendah] 1,337,429 April 20, 1920 
Friedman 1,516,635 November 25, 1924 
Szabo 1,175,023 March 14, 1916 
Kaufmann. 1,799,907 April 7, 1931 
Ventimiglia 1,801,889 April 21, 1931 
Priest 032,330 January 8, 1895 


Publication 
Catalog No. 27 of McGill Metal Products Com- 
pauy (1923), pees: 


VIL. 


Insofar as any device used or sold by the Defend- 
ants may be claimed by the Plaintiff to be covered 
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by the Letters Patent in suit, Ralph HE. Jones was 
not the original and first inventor or discoverer or 
any material or substantial part of the thing thus 
claimed to be patented, all material and substantial 
parts thereof having been known or used by others 
in this country before his supposed invention or 
discovery thereof, to wit, by the inventors of the 
United States patents listed in paragraph VI above, 
and by McGill Metal Products Company of Chi- 
cago, Ulinois, at Chicago, Illinois, and elsewhere 
in the United States. 


VIII. 


The invention or inventions purported to be pat- 
ented thereby did not and do not constitute patent- 
able novelty or invention within the meaning of the 
patent laws, in view of the prior state of the art, 
and in view of what was common knowledge on the 
part of those skilled in the art, all prior to the date 
of the alleged invention or inventions of the Plain- 
tiff, Ralph E. Jones. 


Answering Plaintiff’s Second and Alternative 
Cause of Action of the Combined Original and Sup- 
plemental Complaints, Defendants Allege: 


ile 
Answering Paragraph I of said Second Cause of 
Action, [17] Defendants re-allege and incorporate 
herein all of the allegations contained in Para- 
graphs I and II of the Answer to the First Cause 
of Action with the same force and effect as if set 
forth herein in full. 
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in 

Answering Paragraph II of said Second Cause 
of Action, Defendants admit the allegations set 
forth in said Paragraph II of said Second Cause 
of Action. 

II. 

Answering Paragraph ITI of said Second Cause 
of Action, Defendants re-allege and incorporate 
herein all of the allegations contained in Paragraph 
IJI of the Answer to the First Cause of Action 
with the same force and effect as if set forth herein 
in full. : 

IV. 

Answering Paragraph IV of the said Second 
Cause of Action, Defendants deny that on or about 
January 29, 1941, or at any other time, the Plaintiff 
entered into an oral or any contract with Defendant, 
Schick, Ine. (then named Schick Dry Shaver, Inc.), 
at Los Angeles, California, or at any other place, 
under the terms of which contract Plaintiff granted 
to said Defendant an exclusive or any right and 
license under said Letters Patent No. 2,228,768, or 
under any Letters Patent, to manufacture, use or 
sell the inventions covered by said Letters Patent; 
deny that said Defendant agreed to pay to Plaintiff 
a royalty amounting to one and one-half (114%) 
percent, or any other percent, of the selling price of 
all electric shavers sold by it and embodying any 
invention of said Letters Patent until Plaintiff had 
received from said Defendant the total sum of Two 
Hundred Fifty Thousand ($250,000.00) Dollars, fol- 
lowing which said Defendant was obliged to pay to 
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Plaintiff a royalty of one (1%) percent, or any 
other percent, on the selling price of all said shavers 
thereafter sold by it; deny that said [18] Defendant 
further agreed to pay to Plaintiff an immediate ad- 
vanee on such royalties amounting to Thirty Thou- 
sand ($30,000.00) Dollars, or any other sum, which 
sum was to be credited against said royalties there- 
after accruing to Plaintiff under said alleged con- 
tract; deny that said alleged contract has never been 
terminated and is still in full force and effect, and 
deny that it was ever in force or effect; deny that 
Defendant since January 29, 1941, or at any other 
time, has sold large numbers of dry shavers em- 


claimed [in pencil] 
bodying the inventions granted in said Letters 


Patent; and deny that any royalty is due to Plain- 
tiff in accordance with the terms of said contract, 
or otherwise, or at all; admit that it has never paid 
to Plaintiff any royalties, but specifically deny that 
any royalties are due to Plaintiff from Defendants, 
or either of them. 

N.. 

Answering Paragraph V of said Second Cause 
of Action, Defendants admit the receipt by Defend- 
ant, Schick, Inc., of a registered letter, dated De- 
cember 10, 1945, from the firm of Harris, Kiech, 
Foster & Harris, as attorneys for Plaintiff, a true 
and correct copy of which letter is attached hereto 
and marked ‘‘Exhibit A.”’ and made a part hereof; 
admit that said Defendant, Schick, Inc., has refused 
and continues to refuse to pay to Plaintiff any 
moneys, and refuses and has refused to recognize 


18 Schick Service, Inc., and Selick, Ine. 


that said contract exists, or ever did exist, and spe- 
cifically deny that the alleged or any contract exists, 
or ever did exist between Plaintiff and Defendants, 
or either of them. 
Wak 

In further answer to said Second Cause of Action, 
Defendants allege that the claim asserted against 
Defendants is barred by the Statute of Limitations 
of the State of California. 


VII. 

Tn further answer to said Second Cause of Action, 
Defendants allege that the claim asserted against 
Defendants is [19] barred by the provisions of 
Section 337 of the Code of Civil Procedure of the 
State of California. 

VIII. 

In further answer to said Second Cause of Action, 
Defendants allege that the claim asserted against 
Defendants is barred by the provisions of Section 
338 of the Code of Civil Procedure of the State of 
California. 

1x 

In further answer to said Second Cause of Action, 
Defendants allege that the claim asserted against 
Defendants is barred by the provisions of Section 
339 of the Code of Civil Procedure of the State of 
California. 

Le 

In further answer to said Second Cause of Ac- 

tion, Defendants allege that the claim asserted 


vs. Ralph EH. Jones Io 


against Defendants is barred by the provisions of 
Section 343 of the Code of Civil Procedure of the 
State of California. 

Xe, 

For a further and separate answer to the Second 
Cause of Action, Defendants allege: 

1. That the supposed agreement mentioned in the 
Combined Original and Supplemental Complaints, 
and by which these Defendants are sought to be 
charged, was and is by its terms not to be performed 
within one year from the making thereof; that said 
supposed agreement was never in any writing, sub- 
scribed by the Defendants, or either of them, or by 
their agent or agents, and that there is not now or 
was there ever any note or memorandum thereof 
subscribed by Defendants, or either of them, or by 
their agent, or agents. 

9. That the supposed agreement mentioned in 
the Combined Original and Supplemental Com- 
plaints, and by which these Defendants ave sought 
to be charged, was for the sale of goods or chattels 
or chose in action for a price exceeding the value 
of Five Hundred [20] ($500.00) Dollars; that said 
supposed agreement was never in writing, sub- 
seribed by the Defendants, or either of them, or by 
their agent, or agents, and that there is not now, 
nor was there ever any note or memorandum 
thereof, subscribed by Defendants, or either of 
them, or by their agent, or agents; that the Defend- 
ants never at any time accepted or received any 
part of said goods or chattels (or the evidence, or 
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any of them, of said things in action) mentioned 
in said Second Cause of Action; and that Defend- 
ants have never paid any part of the alleged pur- 
chase money therefor. 

Wherefore, Defendants, having fully replied to 
said Combined Original and Supplemental Com- 
plaints, pray that Plaintiff take nothing by this 
action, and that said Defendants be hence dismissed 
with their costs. 

/s/ LEONARD 8. LYON, 
Attorney for Defendants. 


EXHIBIT A 
[Letterhead]: Law Offices Harris, Kiech, Foster 
& Harris. 
December 10, 1945. 

Registered 

Schick, Incorporated, 

Stamford, Connecticut 

Attention—Mr. K. C. Gifford, President 


Gentlemen: 


On behalf of our client, Colonel Ralph E. Jones, 
we hereby demand performance by you of the con- 
tract entered into on January 29, 1941, by and be- 
tween Colonel Jones and your predecessor Schick 
Dry Shaver, Ine. 

This contract was an oral agreement on that date 
between Colonel Jones and Mr. R. J. Cordiner, on 
behalf of Schick Dry Shaver, Inc., to the effect that 
Colonel Jones thereby granted an exclusive license 
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to Schick Dry Shaver, Inc., under United States 
Letters Patent No. 2,228,768, in return for which 
Schick Dry Shaver, Inc., agreed to pay to Colonel 
Jones a royalty amounting to One and One-half 
Percent (116%) of the selling price of all electric 
shavers embodying the invention of said patent 
until Colonel Jones should have received the sum 
of $250,000.00, following which Schick Dry Shaver, 
Ine. was only obliged to pay to Colonel Jones a 
royalty of One Percent (1%) of such selling price 
of shavers sold thereafter, and Schick Dry Shaver, 
Inc. agreed to pay to Colonel Jones an immediate 
advance on such royalties of $30,000.00, which sum 
was to be credited against royalties thereafter ac- 
cruing to Colonel Jones under said agreement. 
Neither your Company nor Schick Dry Shaver, 
Inc., has ever paid to Colonel Jones any portion of 
such royalties due to him under said contract. On 
his behalf we hereby demand that you pay to Colo- 
nel Jones within ten (10) days from receipt hereof 
a sum amounting to One and One-half Percent 
(114%) of the selling price of all electric shavers 
sold by you since January 29, 1941, embodying any 
of the inventions claimed in said Letters Patent No. 
2,228,768, up to the sum of $250,000.00 if the total 
royalty due has amounted to that figure, and a sum 
amounting to One Percent (17%) of the selling price 
of all such shavers so sold by you after the total 
royalties [22] due to Colonel Jones amounted to 
$250,000.00, and in the event that the total of such 
sums is less than $30,000.00 we alternatively demand 
that in lieu of such actual royalty you pay to Colo- 
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nel Jones the sum of $30,000.00 as the advance on 
royalties agreed upon by said contract. 

Yours very truly, 

HARRIS, KIECH, FOSTER 
& HARRIS, 

By /s/ FORD HARRIS, JR. 
HJR:BN 
ec: Col. Ralph E. Jones 

Abraham Tulin, Esq. [23] 


Receipt of a copy of the within is hereby admitted 
this 28 day of Feb. 1946. 
/s/ FORD HARRIS, Jr., 
Attorney for Plaintiff. 


[Endorsed]: Filed Feb. 28, 1946. [24] 


In the United States District Court, Southern 
District of California, Central Division 


Civil Action No. 4601-WM 
RALPH E. JONES, 
Plaintiff, 
VS. 
SCHICK SERVICE, INC., a Corporation, and 
SCHICK, INC., a Corporation, 
Defendants. 


STIPULATION SUPPLEMENTING 
PRE-TRIAL STATEMENT 
(Plaintiff’s Exhibit No. 19) 

The defendants represent and it is hereby stipu- 
lated by the parties hereto through their respective 
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counsel that the following facts for the purposes of 
this case are true and correct: 

1. From January 14, 1941, to approximately 
January 1, 1942, and from September, 1945, to the 
present date, J. P. Bosk was and is employed by 
Schick, Inc., on a salary paid monthly by it. The 
title of his position is and has been District Sales 
Supervisor. Bosk’s duties in this position consti- 
tuted contacting distributors and seeing that they 
received all Schick advertisements, broadsides and 
advertising mediums, and he kept them informed of 
what Schick was selling and their latest advertis- 
ing campaigns. 

There are two retail stores in the Southern Dis- 
trict of California selling Schick Shavers which are 
sold and delivered directly to them by Schick, Inc., 
and have been since prior to the filing of the Com- 
plaint and since January 14, 1941. All other retail 
stores purchase Schick Shavers sold by them 
through independent distributors who purchase 
shavers from Schick and sell them to the retail out- 
lets. The above-mentioned two retail stores are, and 
have been during such period specified, contacted 
from time to time by Bosk. He cannot accept or- 
ders from these companies and if they desire to :pur- 
chase shavers, their orders are sent directly to the 
home office of Schick, Inc., at Stamford, Connecti- 
cut, where they are either accepted or rejected. 

From approximately January 1, 1942, until Sep- 
tember, 1945, J. P. Bosk was in no way employed 
by Schick, Inc., but was employed by Schick Serv- 


24 Schick Service, Inc., and Schick, Ine. 


ice, Ine., as local branch manager of the office of 
Schick Service, Inc., at 443 South Spring Street, 
Los Angeles, California. His salary was paid by 
Schick Service, Inc., and his duties were supervis- 
ing the repairs and personnel employed in this 
office. No sales were ever made by Schick Service, 
Inc., other than sales of the Service Exchange 
Model 240D (A specimen of which may be intro- 
duced in evidence). 

2. No purchase orders for Schick Shavers and 
addressed to Schick, Inc., have ever been sent to 
the office at 443 South Spring Street and no stock 
or supply of Schick Shavers (other than of the 
Service Exchange Model 240D) has ever been kept 
at that office. No customers of Schick, Inc., have 
ever been billed in the name of Schick, Inc., from 
that office and no payments to Schick, Inc., have 
ever been sent or received at that office, and no 
orders for shavers have ever been filled, in whole or 
in part by Schick, Inc., in its name, from that office. 

3. Samples of all Schick Shavers, including the 
ones charged to infringe, have, since January 14, 
1941, and prior to the filing of the complaint herein, 
been sent to the office at 443 South Spring Street 
and to J. P. Bosk for continuous display purposes 
there and these shavers during such period were put 
on public exhibit in that office and shown to dis- 
tributors. None of these shavers were ever sold or 
given away with the exception of the Service Ex- 
change Model 240D which was sold from that office 
by Schick Service, Inc. Some of the samples for 
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display purposes were carried about by Bosk in the 
pursuance of his duties for Schick, Inc., as set forth 
above. 

4. The service exchange models are sold to 
Schick Service, Inc., by Schick, Inc. in Stamford, 
Connecticut, and are paid for there. They are 
shipped by Schick Service, Inc, to the various 
stores maintained by Schick Service, Inc., and the 
service exchange models received at the office at 
443 South Spring Street were shipped from Stam- 
ford, Connecticut, by Schick Service, Ine. 

5. Schick, Inc., through the person of J. P. 
Bosk, prior to the filing of the complaint and sub- 
sequent to January 14, 1941. has distributed pam- 
phiets, circulars and other literature describing the 
Schick Shavers charged to infringement throughont 
the Southern District of California, a sample of one 
of which is attached hereto and marked Exhibit 37 
to this stipulation. 

6. Exhibit 38 to this stipulation is a sample of 
the business card used by J. P. Bosk during his said 
employment by Schick, Inc., and it bears the name 
of Schick, Inc., and the address as 443 South Spring 
Street, Los Angeles 13, California. ie 

7. From January, 1941, to December, 1942, R. J. 
Cordiner was President and Director of both Schick, 
Tnc., and Schick Service, Inc.; from December, 1942, 
to the present date K. C. Gifford was President and 
Director of both corporations; from January, 1941, 
to November, 1943, R. R. Merkle was Secretary and 
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Treasurer of both corporations and a Director of 
Schick Service, Inc. ; from November, 1943, to April, 
1944, William H. Powell was Secretary and Treas- 
urer of both corporations; from April, 1944, to date, 
R. R. Baysinger has been Secretary-Treasurer of 
both corporations and a Director of Schick Service, 
Inc. During the year, 1942, A. F. Fisher was Vice- 
President of Schick, Inc., and a Director of Sehick 
Service, Inc., and K. C. Gifford was Vice-President 
of. Sehick, Ine., and a Director of Schick Service, 
Ine. Since November, 1948, C. C. Lewis and J. B. 
Kiliott were Vice Presidents of Schick, Inc., and 
Directors of Schick Service, Ine. 


Dated this 27th day of May, 1946. 


HARRIS, KIECH, FOSTER & 
HARRIS, 
By /s/ FORD HARRIS, JR., 
Attorneys for Plaintiff. 


LYON & LYON, 
/s/ LEONARD 8. LYON, 
/s/ FREDERICK W. LYON, 
Attorneys for Defendants. 


[indorsed]: Filed June 1, 1946. 
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In the United States District Court, Southern 
District of California, Central Division 


Civil Action No. 4601-W M 


RALPH E. JONES, 
Plaintiff, 
VS. 


SCHICK SERVICE, INC., a Corporation, and 
SCHICK, INC., a Corporation, 
Defendants. 


PLAINTIFR’S INTERROGATORIES 
DIRECTED TO DEFENDANTS 
(Plaintiff’s Exhibit No. 6-A.) 

To defendants Schick Service, Ine., and Schiek, 
Inc., in accordance with Rule 33 of the Federal 
Rules of Civil Procedure, you are each hereby re- 
quested to answer separately and under oath by any 
officer or officers competent to testify in your re- 
spective behalves, the following interrogatories: 


1. At the trial of this cause, will the defendants, 
or either of them, rely upon any patent or publiea- 
tion to show the “‘prior state of the art’’ as alleged 
in Paragraph VIII of the Answer herein ? 

2. If your answer to the preceding interroga- 
tory is in the affirmative: (a) identify each and 
every such patent by the country of its issuance, its 
number, and date of issuance; and (b) identify each 
and every such publication by its name and date, and 
provide to plaintiff a copy of each thereof. 
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3. State in detail the ‘‘common knowledge on the 
part of those skilled in the art,’’ as alleged in Para- 
graph VIII of the Answer, upon which defendants, 
or either of them, will rely at the trial of this cause, 
and in connection therewith: (a) state the names 
and addresses of all persons having such knowledge; 
(b) state the country of issuance, number and date 
of issue of each and every Letters Patent upon 
which defendants, or either of them, will rely to 
show such knowledge; and (¢) describe any and all 
other documentary evidence upon which defendants, 
or either of them, will rely to show such knowledge, 
providing plaintiff with copies thereof. 

4. At the trial of this cause will the defendants, 
or either of them, contend in substance or effect 
that cuards 20 shown in Letters Patent No. 2,228,- 
768 in suit are not adapted to or capable of catching 
and retaining beard clippings accumulating there 
between during normal usage of the shaver shown 
in said patent? 

do. At the trial of this cause will the defendants, 
or either of them, contend in substance or effect that 
guards 20 shown in Letters Patent No. 2,228,768 in 
suit are not adapted to or capable of catching and 
retaining a major portion of beard clippings ac- 
cumulating there between during normal usage of 
the shaver shown in said patent? 

At the trial of this cause will the defendants, or 
either of them, contend in substance or effect that 
defendants’ dry shavers, exemplified by Pre-Trial 
Exhibits 2, 3, and 4, or either of them, do not include 
a guard member hinged at each end of the cutting 
head of cach thereof? 
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7. If your answer to the preceding interrogatory 
is in the negative, state which of said Exhibits 2, 3, 
and 4 you will contend at the trial fails to include 
such a member. 

8. At the trial of this cause will the defendants, 
or either of them, contend that any of the eters 
Patent pleaded in Paragraph VI of the Answer dis- 
close a device adapted to or’ capable of shaving the 
beard of a human being? 

9. If your answer to the preceding interrogatory 
is in the affirmative, state which of said Letters Pat- 
ent discloses a device adapted to or capable of shav- 
ing the beard of a human being? 

10. At the trial of this cause will the defendants, 
or either of them, contend that the ‘‘whiskets’’ (or 
hinged members mounted at the ends of the cutting 
head) in Pre-Trial Exhibits 2, 3, or 4 perform any 
function different than the functions intended to be 
performed by the guards of 20 of Letters Patent No. 
2,228,768 in suit, as specified therein ? 

11. If your answer to the preceding interroga- 
tory is in the affirmative, state separately as to each 
of said Exhibits 2, 3, and 4 all of the functions which 
defendants will contend at the trial are performed 
by said ‘‘whiskets’’ which are not performed by said 
guards 20. 

12. State the total number of shavers of each of 
the types exemplified by Pre-Trial Exhibits 2, 3, 4, 
and the ‘‘Service Exchange Model] 240-D’’ sold by 
each of the defendants up to April 1, 1947, specify- 
ing as to each type the number thereof sold by each 
defendant. 
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13. State the gross sales price received by each 
of the defendants from sales by them of shavers 
of the types exemplified by Pre-Trial Exhibits 2, 3, 
4, and the ‘‘Service Exchange Model 240-D’’ up to 
April 1, 1947, specifying as to each type the total 
dollar volume of sales thereof by each defendant. 

i4, At the trial of this cause, will the defendants, 
or either of them in substance or effect contend that 
Pre-Trial Exhibit 16 discloses any razor, dry shaver, 
or shaving device? 

15. If vour answer to Interrogatory 14 is m the 
affirmative, point out specifically where in said Pre- 
Trial Exhibit 16 any razor, shaver, or shaving de- 
vice is disclosed. 

16. Is each of the Pre-Trial Exhibits 2, 3, and 4, 
a hair clipping device? Answer separately as to 
each. 

17. Does each of the Pre-Trial Exhibits 2, 3, and 
4 include a cutting head? Answer separately as to 
each. 

18. Does each of the Pre-Trial Exhibits 2, 3, and 
4 include a cutting head which is transversely slit- 
ted? Answer separately as to each. 

19. Does each of the Pre-Trial Exhibits 2, 3, and 
4 include a head having a longitudinally extending 
passage or channel adapted to receive a reciprocable 
culter? Answer separately as to each. 

20. Does each of the Pre-Trial Exhibits 2, 3, and 
4 include a cutter adapted to reciprocate in a cutting 
head? Answer separately as to each. 

21. Does each of the Pre-Trial Exhibits 2, 3, and 
4 include a head, the longitudinal outer edges of 
which are transversely rounded? Answer separately 
as to each. 
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99. In each of the Pre-Trial Exhibits 2, 3, and 4 
does the head (adapted to receive a reciprocable cut- 
ter) have transversely rounded longitudinal outer 
edges which merge into an outer surface of the 
head? Answer separately as to each. 

93. Does each of the Pre-Trial Exhibits 2, 3, and 
4 include a head (adapted to receive a reciprocable 
cutter) having a flat outer face? Answer separately 
as to each. 

94, Does each of the Pre-Trial Exhibits 2, 3, and 
4 inelude a hollow head (adapted to receive a re- 
ciprocable cutter) having a chamber therein open- 
ing through the respective opposite ends of the 
head? Answer separately as to each. 

25. Does each of the Pre-Trial Exhibits 2, 3, and 
4 include a head (adapted to receive a reciprocable 
cutter) mounted in a handle? Answer separately as 
to each. 

96. Does each of the Pre-Trial Exhibits 2, 3, and 
4 include a cutter reciprocable in a head? Answer 
separately as to each. 

27. Does each of the Pre-Trial Exhibits 2, 3, and 
4 include end flaps mounted at each end of the head 
thereof? Answer separately as to each. 

28. Does each of the Pre-Trial Exhibits 2, 3, and 
A include a handle? Answer separately as to each. 

29. Does each of the Pre-Trial Exhibits 2, 3, and 
4 include end flaps hinged to a handle? Answer sepa- 
rately as to each. 

30. If your answer to Interrogatory 27 is in the 
affirmative as to any of said exhibits, m such exhthb- 
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its do the end flaps act as guards during shaving 
to protect or provide comfort to the user? Answer 
separately as to each. 

31. If your answer to Interrogatory 27 is in the 
affirmative, do such end flaps have rounded upper 
sections forming rounded end extensions and bear- 
ing surfaces for the razor head? Answer separately 
as fo each. 

32. Does each of the Pre-Trial Exhibits 2, 3, and 
4 include means for detachably holding a head 
(adapted to receive a reciprocable cutter) in place 
on the handle? Answer separately as to each. 

33. Does each of the Pre-Trial Exhibits 2, 3, and 

4 have a head (adapted to receive a reciprocable cut- 
ter) which is mounted in a recess in the handle 
structure? Answer separately as to each. 
— 34. Does each of the Pre-Trial Exhibits 2, 3, and 
4 have a head (adapted to receive a reciprocable cut- 
ter) provided with an outer face and side faces? 
Answer separately as to each. 

30. Does each of the Pre-Trial Exhibits 2, 3, and 
4 have a head (adapted to receive a reciprocable cut- 
ter) having a flat base adapted to rest against the 
end of the handle? Answer separately as to each. 

36. Does each of the Pre-Trial Exhibits 2, 3, and 
4 have a movable cutter? Answer separately as to 
each. 

37. Does each of the Pre-Trial Exhibits 2, 3, and 
4 have a movable cutter adapted to co-operate with 
shear bars in the head in which the cutter is 
mounted? Answer separately as to each. 
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38. Does each of the Pre-Trial Exhibits 2, 3, and 
4 have an element or member at each end of the 
head, each element: 

(a) having a longitudinally rounded sur- 
face at its extremity merging into the outer 
surface at the head of one end thereof; 

(b) being parallel to slits in the head; 

(ec) being longitudinally and transversely 
rounded; or 

(d) being relatively thick at a point coinei- 
dent with the outer end of a longitudinally 
curved face? 

Please answer separately as to each element and 
each exhibit. 

39. Does each of the Pre-Trial Exhibits 2, 3, and 
4 have a transverse channel-like recess in the outer 
end of its handle. Answer separately as to each. — 


Dated, at Los Angeles, California, this 30th day 
of April, 1947. 
HARRIS, KIECH, FOSTER & 
HARRIS, 
By /s/ FORD HARRIS, JR., 
Attorneys for Plaintiff. 


Received copy of the within this 2nd day of May, 
1947. | | 
LYON & LYON, 

/3/ UEONARD 8. LYON, 

Attorneys for Defendants 


[Endorsed]: Filed May 2, 1927. 
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In the United States District Court, Southern 
District of California, Central Division 


Civil Action No. 4601-WM 


RALPH E. JONES, 
Plaintiff, 
VS. 


SCHICK SERVICE, INC., a Corporation, and 
SCHICK, INC., a Corporation, 
Defendants. 


DEFENDANTS’ ANSWERS TO INTERROGA- 
- TORIES PROPOUNDED BY PLAINTIFF 
(Plaintiff’s Exhibit No. 6-B) 

Now come the above-named defendants, by R. R. 
Baysinger, Secretary-Treasurer of both defendants, 
familiar with the facts the disclosure of which is 
demanded by interrogatories propounded to the de- 
fendants herein by the plaintiff, and submit the fol- 
lowing answers thereto: 


Answering Interrogatories 1 and 2, both defend- 
ants will rely upon all the patents enumerated in 
Paragraph VI of the Answer to Combined Original 
and Supplemental Complaints, and also on the fol- 
lowing patents: 


Harris No. 2,026,360 January 7, 1936 
Smith No. 313,027 February 24, 1845 
Bernard No. 765,954 July 26, 1904 
Schick No. 1,747,031 February 11, 1930 
Schick No. 1,757,978 May 13, 1930 


Florman No. 1,981,787 November 20, 1934 
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Schick No. 1,690,133 November 6, 1928 
Brunner No. 1,950,097 March 6, 1934 
Aaron No. 1,970,518 August 14, 1934 
Simkovits No. 138,358 

(Austrian) 
Appleyard No. 793 

(British) 


and the publications referred to in Paragraph VI 
of the above-identified Answer. 


Answering Interrogatory 3, both defendants will 
rely on the fact that it is common knowledge that 
a rounded corner is less harsh than a square cor- 
ner and that this fact is known to the entire public; 
and will also rely upon the patents enumerated in 
Paragraph VI of the above-identified Answer, name 
on the following patents: 


Harris No. 2,026,360 January 7, 1936 ~~ 
Smith No. 313,027 February 24, 1845 
Bernard No. 765,954 July 26, 1904 
Schick No. 1,747,031 February 11, 1930 
Schick No. 1,757,978 May 13, 1930 
Florman No. 1,981,787 November 20, 1934 
Schick No. 1,690,133 November 6, 1928 - 
Brunner No. 1,950,097 March 6, 1934 
Aaron No. 1,970,518 August 14, 1934 
Simkovits No. 138,358 

(Austrian) 
Appleyard No. (55 

(British) 


and on prior use by Schick, Inc., and its predeces- 
sor corporations, and on the publications referred tp 
in Paragraph VI of the above-identified Answer. 
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Answering Interrogatories 4 and_5, the answer to 
each interrogatory is yes. 

Answering Interrogatories 6 and_7, defendants 
are unable to answer these interrogatories as there 
is no definition of the meaning of the words ‘‘guard 
member. ”’ 

Answering Interrogatories 8 and 9, all of the Let- 
ters Patent pleaded in Paragraph VI of the above- 
identified Answer disclose a device adapted to or 
capable of shaving the beard of a human being. 

Answering Interrogatories 10 and 11, the “‘whisk- 
ets’’ in defendants’ Pretrial Exhibits 2, 3 and 4 
perform the function of a reservoir for beard cut- 
tings which is not possible in the guards 20 of the 
Letters Patent in suit. 

Answering Interrogatories 14 and 15, the answer 


to each interrogatory 1s no. 

Answering Interrogatories 16 to 20, inclusive, the 
answer is yes to each interrogatory, respectively. 

‘Answering Interrogatories 21 and 22, defendants 
do not understand the use of the words ‘‘trans- 
versely rounded’’ and make the following answer to 
these interrogatories: The free ends of the bars 
which make up the shearing plates have never had 
needie points on them, and possibly that makes them 
qualify as ‘‘transversely rounded.”’ 

Auswering Interrogatory 23, none of the Pretrial 
Exhibits 2, 3, or 4 include a head having a flat outer 
face. 

Answering Interrogatories 24 to 26, inclusive, the 


answer is yes to each interrogatory, respectively. 
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Answering Interrogatory 27, none of the Pretrial 
Exhibits 2, 3 or 4 have end flaps mounted at the ends 
of the heads, but they do have attachments known 
in the trade as ‘‘ Whisk-its’’ at the ends of the heads. 

Answering Interrogatory 28, the answer is yes as 
to each of the Pretrial exhibits. 


Answering Interrogatory 29, none of the Pretrial 


Exhibits have end flaps hinged to the handle. How- 
ever, Pretrial Exhibits 3 and 4 of the Schick Colonel 
and the Schick Super have ‘‘Whisk-its’’ hinged to 
the handle. 

Answering Interrogatory 30, as the answer to In- 
terrogatory 27 was in the negative, no answer is 
required to this interrogatory. 

Answering Interrogatory 31, the answer is no. 

Answering Interrogatories 32 to 37, inclusive, the 


answer is yes to each and every interrogatory. 
Answering Interrogatory 38, the defendants are 


Sean pH ONEIDv, OtP SISSIES 
unable to answer this interrogatory without further 
definition of the meaning thereof. 
Answering Interrogatory_39, the answer is yes. 
SCHICK SERVICE, INC., 
By /s/ R. R. BAYSINGER, 
Sec.-Treas. 
SCHICK, INC., 


By /s/ R. R. BAYSINGER, 
Sec.-Treas. 
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State of Connecticut, 
County of Fairfield—ss. 


R. R. Baysinger, being duly sworn, deposes and 
says: That he is the Sec.-Treas. of the defendant 
corporation Schick Service, Inc.; that he has signed 
the foregoing Answers to Interrogatories Pro- 
pounded by Plaintiff in the above-entitled case; that 
he does not have personal knowledge of certain of 
the facts sought to be ascertained by Plaintiff’s In- 
terrogatories; that as to such interrogatories to 
which he does not have personal knowledge, he has 
relied upon information furnished by others having 
such knowledge in answering the same; that all the 
foregoing Answers are true and correct to the best 
of the knowledge and ability of the defendant cor- 
poration Schick Service, Ine. 

/s/ ELIZABETH C. HANDEL. 


Subseribed and sworn to before me this 15th day 
of July, 1947. 
[Seal] /s/ ELIZABETH C. HANDEL, 
Notary Public in and for Said 
County and State. 


Commission Expires April 1, 1951. 
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State of Connecticut, 
County of Fairfield—ss. 


R. R. Baysinger, being duly sworn, deposes and 
says: That he is the Sec.-Treas. of the defendant 
corporation Schick, Inec.; that he has signed the 
foregoing Answers to Interrogatories Pro- 
pounded by Plaintiff in the above-entitled case; that 
he does not have personal knowledge of certain of 
the facts sought to be ascertained by Plaintiff’s In- 
terrogatories; that as to such interrogatories to 
which he does not have personal knowledge, he has 
relied upon information furnished by others hav- 
ing such knowledge in answering the same; that all 
the foregoing answers are true and correct to the 
best of the knowledge and ability of the defendant 
corporation Schick, Inc. 

/s/ ELIZABETH C. HANDEL. 


Subseribed and sworn to before me this 14th day 
of July, 1947. 
[Seal] /3/ BLIZABETH C. HANDEL, 
Notary Public in and for Said 
County and State. 
Commission Expires April 1, 1951. 


Due service and receipt of a copy of the within is 
hereby admitted this 16th day of July, 1947. 
FORD W. HARRIS, 
Attorney for Plaintiff. 
LYON, & LYOR, 
Attorney for Defendant. 


[Endorsed]: Filed July 16, 1947. 
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PLAINTIFE’S MOTION TO AMEND COM- 
BINED ORIGINAL AND SUPPLEMEN- 
TAT COMPLAINTS 

In accordance with the Court’s permission 
granted herein, plaintiff hereby moves that the 
Combined Original and Supplemental Complaints 
herein be amended as follows: 

Page 2, line 20, after the period, insert—Said in- 
fringing acts of defendants are and at all times have 
been deliberate, wilful, and wanton and in conscious 
disregard of plaintiff’s rights which at all times 
mentioned herein have been fully known to de- 
fendant Sehick, Inec.— 

Page 4, line 20, after the period, insert—Plaintiff 
on January 29, 1941, fully and completely per- 
formed his obligations under said oral contract, and 
thereafter all that remained to be done thereunder 
was the payment of said royalties by defendant 
Schick, Inc., to plaintiff. By letters dated January 
30, 1941, written by plaintiff, and February 5, 1941, 
written by or on behalf of defendant Schick, Inc., 
the plaintiff and defendant Schick, Inc., made a 
written note or written memorandum of said oral 
contract. On or about February 20, 1941, plaintiff, 
in relianee upon said oral contract, induced by 
defendant Schick, Ine., and at the written request 
of defendant Schick, Inc., disclosed to defendant 
Schick, Inc., the contents of two pending secret and 
confidential applications for United States Letters 
Patent not theretofore known in whole or in part to 
defendant Schick, Inc., as a result of which plaintiff 
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irreparably changed his position, and as a result 
of which it would be a fraud upon plaintiff to per- 
mit defendant Schick, Inc., to deny or contest the 
enforceability of said oral contract and defendant 
Schick, Inc., is equitably stopped from doing so. 
But for his belief in and reliance upon the existence 
of said oral contract, induced by defendant Schick, 
Inc., plaintiff would not have disclosed said two 
pending patent applications or either of them to 
defendant Schick, Inc. In addition, in reliance upon 
said oral contract and the inducements of defend- 
ant Schick, Inc., plaintiff forebore and: refrained 
from negotiations for a patent royalty license agree- 
ment with others than said defendant, and plaintiff 
has never done so.— 


Dated: Los Angeles, California, this 15th day of 
October, 1947. 
HARRIS, KIECH, FOSTER & 
HARRIS, 
By /s/ FORD HARRIS, JR.., 
Attorneys for Plaintiff. 
Approved and it is so ordered this 15th day of 
October, 1947. 
United States District Judge. 
A True Copy. 
Attest, Hte., April 12, 1948. 
[Seal] EDMUND L. SMITH, 
Clerk, U. S. District Court, Southern District of 
California. 
By /s/ THEODORE HOCKE, 
Deputy. 
[Endorsed]: Filed Oct. 15, 1947. 
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At a stated term, to wit: The September Term, 
A.D. 1947, of the District Court of the United States 
of America, within and for the Central Division of 
the Southern District of California, held at the 
Court Room thereof, in the City of Los Angeles on 
Wednesday, the 15th day of October, in the year of 
our Lord one thousand nine hundred and forty- 
seven. 

Present: The Honorable Wm. C. Mathes, 
District Judge. 


[Title of Cause. ] 
MINUTE ENTRY 

For argument, after proof taken; Ford Harris, 
Jr., Esq., present for plaintiff; Leonard Lyon, Fred- 
erick W. Lyon, Alexander Macdonald, and Thos. H. 
McGovern, Esqs., present for defendant. 

Atterney Harris files motion to amend original 
and supplemental complaints and the allegations are 
deemed denied. 

Attorney Harris lodges proposed Findings and 
argues for plaintiff. 

Attorney .Macdonald moves to introduce in evi- 
dence and cause is reopened. 

Telegram of March 9, 1941, from Jones to Schick 
Dry Shaver, Inc., beginning ‘‘ Documents requested”? 
is admitted by stipulation and marked Defts’ Ex. R. 

At 10:20 a.m. Attorney Harris argues for plaintiff 
on infringement of invention. At 11:18 a.m. Attor- 
ney Leonard Lyon argues for defendant. 

At noon court recesses to 1:30 p.m. At 1:36 p.m. 
court reconvenes herein and all being present as 
before, Attorney Leonard Lyon resumes his argu- 
ment. 
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At 3 p.m. court recesses. At 3:15 p.m. court re- 
convenes herein and all being present as before, 
Attorney Leonard Lyon resumes argument. Attor- 
ney Harris argues in rebuttal. 

At 3:35 p.m., Attorney Macdonald argues on sec- 
ond cause of action. 

Court orders cause continued to 1:30 p.m., Nov. 
4, 1947, for further argument. 

A True Copy. 


Poesmeriic., April 12, 1948. 


[Seal] EDMUND L. SMITH, 
Clerk, U. S. District Court, Southern District of 
California. 
By /s/ THEODORE HOCKE, 
Deputy. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


FINDINGS OF FACT 
Upon a trial being had in open court and for good 
cause shown, the Court hereby finds as follows: 
ile 
Plaintiff, Ralph E. Jones, is a citizen of the 


State of California and resides in the city of San 
Diego, State of California. 


2 
Defendant Schick Service, Inc. is a Delaware 
corporation and has a regular and established place 
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of business in the Southern District of California, 
at Los Angeles, California. Defendant Schick Serv- 
ice, Ine. is a wholly owned subsidiary of defendant 
Schick, Inc. Prior to July 19, 1941, defendant 
Schick Service Inc. was [29] named Schick Shaver 
Service Corporation, but in that month changed its 
name to Schick Service, Inc. and sinee that time has 
been so known. 
3. 

Defendant Schick, Ine. is a Delaware corporation. 
Prior to July 19, 1941, defendant Schick, Inc., was 
named Schick Dry Shaver, Inc. but in that month 
changed its name to Schick, Inc. and since that time 
has been so known. 

4, 

Defendant Schick, Ine. continuously since prior to 
January 14, 1941, has been, and is now, engaged in 
the manufacture and sale of electric dry shavers. 
Throughout this period it has had a number of dis- 
tributors and jobbers in Southern California who 
have taken orders for dry shavers from retail out- 
lets and transmitted such orders to the Home Office 
of Schick, Inc., at Stamford, Connecticut, where 
such orders have been filled and shipped; the bills 
for such shipments have been sent from defendant 
Schick, Inc. to said distributors and jobbers who 
are accountable to it for the moneys due on the dry 
shavers ordered by such distributors and jobbers; 
defendant Schick, Inc. has had desk space in the 
premises of defendant Schick Service, Inc., located 
at 443 South Spring Street, Los Angeles, California. 
for which desk space it has compensated defendant 
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Schick Service, Inc., monthly; the name of defend- 
ant Schick, Inc. has appeared in the telephone books 
and classified directories in the city of Los Angeles, 
California, and upon the door of said premises lo- 
eated at 443 South Spring Street. 

From January 14, 1941 to approximately January 
1, 1942, and from September, 1945 until the present, 
J. P. Bosk was and is employed by Schick, Ine. on 
a salary paid monthly by it, and the title of his posi- 
tion has been ‘‘ District [80] Sales Supervisor”’ for 
defendant Schick, Inc., for Southern California and 
Arizona. Said Bosk has during such period resided 
at Los Angeles, California, and has used said desk 
space at 4438 South Spring Street in the perform- 
ance of his duties for defendant Schick, Inc. Dur- 
ing such period, said Bosk has used a business ecard, 
attached to Exhibit 19 in evidence, which bears the 
name of defendant Schick, Inc., and gives its 
address as 443 South Spring Street, Los Angeles 
13, California. 

While so employed by defendant Schick, Inc., 
said Bosk’s duties have included: contacting such 
distributors and seeing that they received all the 
advertisements, broadsides, and advertising mediums 
put out by defendant Schick, Inc. with regard to 
its products; keeping such distributors informed of 
the produets sold by defendant Schick, Inc., and of 
its latest advertising campaigns; the promotion of 
sales of shavers by defendant Schick, Inc. through 
local advertising campaigns and otherwise; and con- 
tacting the retail stores which sell the products of 
defendant Schick, Inc. Samples of all the shavers 
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charged herein to infringe have been sent by de- 
fendant Schick, Inc. to said Bosk at such office at 
443 South Spring Street for continuous display 
purposes there, which shavers continuously since 
January 14, 1941 have been on public display in 
that office and have there been shown to such dis- 
tributors, and some of such samples have been 
carried about by said Bosk and used by him in 
pursuance of his above duties for defendant Schick, 
Inc. Said Bosk, in pursuance of such duties for 
defendant Schick, Inc. and on its behalf, has dis- 
tributed pamphlets, circulars and other hterature 
of defendant Schick, Inc. describing the shavers 
charged herein to infringe, throughout the South- 
ern District of California; a sample of one of such 
circulars [31] being attached to Exhibit 19 as Ex- 
hibit 37. 

There are two retail stores in the Southern Dis- 
trict of California selling the shavers of defendant 
Schick, iInc., herein charged to mfringe, which 
shavers are sold and delivered directly to them by 
defendant Schick, Inc., and such acts have been per- 
formed since January 14, 1941, and prior to the 
filing of the original complaint herein. 

Defendant Schick, Inc., has used, sold and offered 
for sale, and is using, selling, and offering for sale 
the devices herein charged to infringe within the 
Southern District of California, exemplars of which 
are in evidence as plaintiff’s Exhibits 2, 3 and 4, and 
has a regular and established place of business in 
the Southern District of California. Defendant 
Schick, Ine., has also manufactured and sold the 
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shaver identified in evidence as Exhibit 5. Defend- 
ant Schick Service., Inc., subsequent to January 14, 
1941, and prior to the commencement of this action, 
has exchanged dry shavers of one type charged to 
infringe, exemplified by Exhibit 5 in evidence, in 
this District, and such exchanges constitute sales by 
it within this District. 


on 

From January, 1941, until December, 1942, R. J. 
Cordiner was president and a director of beth de- 
fendants; from December, 1942, to the present, K. ©. 
Gifford has been president and a director of both 
defendants; from January, 1941, until November, 
1943, R. R. Merkle was secretary and treasurer of 
both defendants and a director of defendant Schick 
Service, Inc.; from November, 19438, until April, 
1944, William H. Powell was secretary and treas- 
urer of both defendants; from April, 1944, until the 
. present, R. R. Baysinger [82] has been secretary 
and treasurer of both defendants and a director of 
defendant Schick Service, Inc.; during 1942 A. FF. 
Fisher was vice-president of defendant Schick, Ine., 
and was a director of defendant Schick Service, 
Ine., and said K. C. Gifford was vice-president of 
defendant Schick, Inc., and a director of defendant 
Schick Service, Inc.; and since November, 1943, 
3, C. Lewis and J. B. Elliott have each been vice- 
president of defendant Schick, Inc., and director of 
defendant Schick Service, Inc. The infringing acts 
of defendant Schick Service, Inc., at all times herein 
mentioned have been and are now controlled and 
directed by defendant Schick, Ince. 
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6. 

On January 14, 1941, United States Letters Pat- 
ent No. 2,228,768 was duly issued to plaintiff upon 
application Serial No. 53,809, filed in the United 
States Patent Office on December 10, 1935. Since 
the date of its issuance said Letters Patent No. 
2,228,768 has been and still is owned by plaintiff. 


he 
Defendant Schick, Inc., was first given notice of 
infringement by plaintiff on January 24, 1941, be- 
fore this action was instituted. 


8. 

Prior to adopting the invention of the patent 
in suit the defendant Schick, Inc., commercially sold 
approximately 1,700,000 diy shavers, which sales 
extended from at least 1931 until 1939. 


9. , 
Since February 18, 1944, and prior to Febru- 

ary 18, 1946, defendant Schick, Inc., has manufac- 
tured and sold substantial numbers of each of the 
types of dry shavers [33] charged herein to infringe, 
exemplars of which are in evidence as Exhibits 
2, 3, 4 and 5, and since January 14, 1941, it has 
manufactured and sold in excess of 100,000 thereof. 


10. 

The subject of the patent No. 2,228,768 in suit is 
an electric dry shaver of a conventional type, with 
certain improvements thereto. The provision of said 
improvements provides added shaving comfort to 
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the user of the shaver and thereby permits a faster 
shave than would otherwise be possible, which is a 
very desirable feature in such shavers. Also, such 
improvements provide ease of disassembly and 
cleaning of the device, and this is another important 
advantage of the invention. 


dale 

The claims of patent No. 2,228,768 which are in 
suit are claims 1, 11, 17, 18, 19,-20, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 31 and 32. These claims are all com- 
bination claims, defining combinations of mechanical 
elements. 

12. 

Claim 1 of patent No. 2,228,768 was initially pre- 
sented to the Patent Office as claim 4 of the original 
application, and was never amended or changed 
from its original form in any significant respect. 
This claim, like others in suit, refers to a ‘“‘merg- 
ing’”’ of the guard members or elements with the 
cutting head, and in all the claims the term ‘“merg- 
ing’’ means that the curved surface or surfaces of 
the guard elements join the flat surface or surfaees, 
respectively, of the cutting head in substantial pro- 
longation thereof for the practical purpose of pro- 
viding shaving comfort to the user. Such merging 
of the guard members with the surfaces of the cut- 
ting head is of importance only at [384] the outer 
ends of the eutting head and guard elements which 
contact the skin of the user during normal use of 
the shaver; whether there is such merging at points 
remote from the areas of skin contact 1s wholly 
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immaterial so far as the present invention is con- 
cerned. In order to secure the benefits of such 
‘‘merging’’ it is only necessary that there be an 
approximate alignment of the edges of the end 
guards with the ends of the cutting head. From the 
disclosure of patent No. 2,228,768, any man skilled 
in the art of dry shavers would immediately know 
the extent of such merging to be provided to accom- 
phish the objects of the patent, and such term, when 
viewed in the light of the specification, is ‘sufficiently 
definite and precise to provide such knowledge. This 
is evidenced by the fact that Mr. Gray, Chief Engi- 
neer of defendant Schick, Inc., admittedly experi- 
enced no difficulty in making Exhibit A from the 
drawing and specification of patent No. 2,228,768. 


is. 

The claims in suit of patent No. 2,228,768 vari- 
ously refer to the end guards as ‘‘elements,’’ ‘‘mem- 
bers,’’ ‘‘parts,’’ ‘‘guard elements,” ‘‘head end mem- 
bers, guards,’’ and ‘‘end flaps.’’ All such terms 
are synonymous. ‘The term ‘‘guard’’ as used in 
patent No, 2,228,768 means to protect the skin of 
a.user of the shaver against discomfort and injury 
and to protect the ends of the cutting head of the 
shaver against injury or damage. 


ry 66 


14. 

Defendants have introduced into evidence eighteen 
prior art patents, as Exhibits L-4, L-5, L-6, L-7, L-8, 
L-9, L-10, L-11, L-12, L-13, L-14; L-15, 1-16, Tea 
L-18, L-19, L-20 and L-21, and have introduced a 
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prior art paper punch catalogue Exhibit M, and a 
paper punch Exhibit N. [85] None of said exhibits 
introduced in evidence by defendants disclose the 
construction set forth in patent No. 2,228,768. None 
of such prior art exhibits describe or disclose or 
suggest a dry shaver wherein the principie, mode 
of operation, or results attained are equivalent to 
those of patent No. 2,228,768. Of such prior art 
patents introduced into evidence by the defendants, 
Exhibits L-9, L-11, L-12, L-13, L-14, I-15, L-16, 
L-17 and L-18 were all file-wrapper references con- 
sidered by the Patent Office in connection with the 
patentability of the invention covered by patent No. 
2,228,768, and none of the other of said prior art 
patents, nor the catalogue Exhibit M, nor the paper 
punch Exhibit N, any more nearly disclose the in- 
vention in suit than do such prior art patents con- 
sidered by the Patent Office. All such prior art 
exhibits introduced into evidence by defendants 
have so little in common with the invention of pat- 
ent No. 2,228,768 here in suit as to merit no special 
separate findings with regard to them. 


15. 

The defendants have introduced in evidence sam- 
ples of dry shavers manufactured by defendant 
Schick, Inc., which are Exhibit B, FP, H and I. 
There is no sufficient evidence as to when sueh 
shavers were commercially sold by defendants or 
either of them or otherwise known to the public. 
Although complete engineering records and draw- 
ings of all types of shavers manufactured by de- 
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fendant Schick, Inc., were admittedly kept by i, 
none of such drawings of any of said Exhibits 
B, F, H or I was offered into evidence by defend- 
ants, nor was any properly identified documentary 
proof of any kind offered into evidence by defend- 
ants even tending to establish when shavers as 
exemplified by said exhibits were manufactured or 
sold by defendants at any time prior to December 
10, 1935, [386] which was the filing date of the 
application for patent No. 2,228,768 in suit. De- 
fendants called only two witnesses who attempted 
to testify as to the dates of manufacture or sale 
of Exhibits B, F, H and I, Mr. Quasnovsky and 
Mr. Gray, both of whom are employees of defend- 
ant Schick, Inc., and neither of whom ever had 
anything to do with sales of any type of dry shaver 
so far as the record shows. I have carefully ob- 
served the demeanor of both of these witnesses in 
open court and specifically find that the testimony 
and demeanor of both fail to carry any conviction 
as to the dates of manufacture or sale of Exhibits 
B, F, H and I, or any of them. None of said 
Exhibits B, F, H and I anticipate any of the claims 
of patent No. 2,228,768. 


16. 

Defendants’ shavers exemplified by Exhibits B, F, 
H, J, 2, 3, 4 and 5 all have reinforcing bars at the 
ends of the cutting heads thereof, which are thicker 
than the shearing plate of the cutting head. The 
Aaron patent, No. 1,970,518, which is in evidence as 
Exhibit L-11, shows a dry shaver having reinforcing 
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bars similar in all functional respects to the reim- 
forcing bars of said Exhibits. This Aaron patent 
was considered by the Patent Office in the proceed- 
ings on the application for patent No. 2,228,768, 
and all the claims in suit were allowed by the Patent 
Office after such consideration. Such reinforcing 
bars in said Exhibits B, F, H, I, 2, 3, 4 and 5 are 
not the equivalent in construction or operation or 
function of the end guards 20 of patent No. 2,228,- 
768 in suit. 
17. 

The invention of patent No. 2,228,768 is an 1m- 
provement on prior types of dry shavers and has 
provided substantial contribution to the art of dry 
shavers. It is [37] entitled to be liberally construed 
and interpreted. By the invention of the patent in 
suit, the skin of the user is protected against the 
relatively sharp edges and corners on the ends of 
the shaving head, and this provides substantial 
shaving comfort to the user which in turn permits 
a faster shave than would otherwise be possible, 
which is highly desirable. Also, the ease of dis- 
assembly and cleaning provided by the invention is 
a substantial advantage. 


18. 

There are four types of dry shavers charged to 
infringe which have been introduced into evidenee, 
exemplars of which are Exhibits 2, 3, 4 and 5. 
Shavers, as exemplified by all said exhibits, have 
been manufactured, used, and sold by defendant 
Schick, Inc. The only one of such shavers used 


04. Schick Service, Inc., and Schick, Inc. 


or sold by defendant Schick Service, Inc., is exem- 
plified by Exhibit 5, which is mechanically identical 
with Exhibit 3 in construction and operation and 
function. All of such shavers made and sold by 
defendants are provided with a device at each end 
of the cutting head of the shaver and referred to 
by defendants as a ‘‘whiskit.’’ The ‘‘whiskits’”’ in 
Exhibits 2, 3, 4 and 5 are provided for the same 
purpose as the end guards 20 of the patent No. 
2,228,768 in suit, and by reason therecf accomplish 
the same result, i. e., the provision of shaving com- 
fort and a faster shave to the user and permit ready 
disassembly of the shaving head and cleaning of the 
device. Such ‘‘whiskits’’ in defendants’ shavers 
also serve to collect beard clippings, but the end 
guards 20 of patent No. 2,228,768 also serve to col- 
lect and retain in the cutting head some of the beard 
clippings. Even if the end guards 20 of the patent 
in suit would not retain any beard clippings, still 
at best this function is merely an addition to the 
structure of the patent in suit and does [38] not 
avoid infringement. Such ‘‘whiskits’’ on defend- 
ants’ shavers are the full mechanical equivalent of 
the end guards 20 of patent No. 2,228,768 in suit, 
and infringe each of claims 22, 23, 31 and 32 of 
said patent. } 

The proceedings had in the Patent Office on the 
application for patent No. 2,228,768, as exemplified 
by the file-wrapper record thereof which is in evi- 
dence as Exhibit K, do not so limit or restrict the 
scope of the claims in suit of the patent as to avoid 
infringement by defendants’ shavers exemplified by 
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Exhibits 2, 3, 4 or 5. The patentee Jones made no 
admissions in such proceedings which would restrict 
or limit the scope or interpretation of the claims m 
suit herein so far as defendants’ shavers exemplified 
by Exhibits 2, 3, 4 and 5 are coneerned. 


AY 

Claims 22, 23, 31 and 32 of patent No. 2,228,768 
define a new and useful invention and are valid. 
lms 1, 11, 17, 18, 19, 20, 24, 25, 26, 27, Zoe 2Sene 
30 of said patent, however, are invalid because of 
indefiniteness. 

Dill. 

The matter in controversy exceeds, exclusive of 
interest and costs, the sum of Three Thousand Dol- 
lars ($3,000), and is between citizens of different 
states. 

Des, 

Prior to January 24, 1941, defendant Schick, Ine. 
on its own initiative, opened negotiations with plain- 
tifi seeking to purchase from him, for the sum of 
Fifty Thousand Dollars ($50,000) in cash, his 
patent No. 2,228,768, which was the only patent that 
issued to plaintiff during the month of January, 
1941. Plaintiff declined to sell, and defendant 
Schick, Ine. thereupon requested an exclusive 
license under said patent. [389] 


oy 
On January 29, 1941, plaintiff and defendant 
Schick, Inc. entered mto an oral contract by the 
terms of which plaintiff granted to said defendant 
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an exclusive license under patent No. 2,228,768 for 
the life of that patent, and defendant Schick, Iie. 
agreed to pay to plaintiff the sum of Thirty Thou- 
sand Dollars ($30,000) in cash as an advance against 
future royalties, and agreed to pay to plaintiff a 
royalty of one and one-half per cent (144%) of 
its sales price on all dry shavers sold by it embody- 
ing any of the inventions of said patent No. 
2,228,768 until the total royalties so paid by said 
defendant to plaintiff should amount to Two Hun- 
dved Fifty Thousand Dollars ($250,000), following 
which the royalty rate would automatically reduce 
to one per cent (1%) of the sales price of all such 
shavers thereafter sold by said defendant during 
the life of said patent. At the time of the making 
of said oral contract between plaintiff and defend- 
ant Schick, Inc., all the terms thereof were agreed to 
unconditionally by both parties thereto, as above 
stated; and that oral contract was not conditioned 
upon the making of any subsequent agreement by 
the parties as to any further terms; nor was said 
oral contract conditioned upon being subsequently 
reduced to writing, or otherwise. Defendant Schick, 
Ine. never performed any of its obligations under 
said oral contract, although requested to do so by 
plaintiff; and defendant breached and repudiated 
said oral contract. Plaintiff at all times offered 
to perform all of his obligation under said oral 
contract, but defendant Schick, Inc. refused to 
accept performance by the plaintiff. 

‘Thereafter and on or about March 13, 1941, by 
written notice to the plaintiff, defendant Schick, 
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Inc. [40] renounced and ahandoned the exclusive 
license granted by said oral contract on the ground 
that plaintiff’s patent No. 2,228,768 was invalid; 
and said defendant did not thereafter manufacture 
or sell any dry shavers, pursuant to said oral con- 
tract, embodying the invention covered by said 
patent. 
24, 

By letter dated February 17, 1941, written by- its 
duly authorized agent, and exemplified by Exhibit 
12 in evidence, defendant Schick, Inc. requested 
that plaintiff disclose to such defendant copies’ of 
two pending applications for United States Letters 
Patent, being Serial No. 314,287 and 316,154 owned 
by plaintiff. At the time of receipt of said letter 
request from defendant, plaintiff had never there- 
tofore disclosed to defendant in whole or in ‘part 
the contents of cither of said patent applications, 
and while such applications were pending they. were 
secret and confidential and not open to the public. 
In accordance with this request from said defendant 
and at its inducement, plaintiff mailed copies of both 
such pending applications to defendant Schick, Inc., 
with his letter of February 20, 1941, which is exem- 
plified by Exhibit 13 in evidence, and he did so in 
reliance upon said oral contract, which rehancé was 
induced by defendant Schick, Inc. The plaintiff 
would not have so sent copies of his said pending 
patent applications to defendant Schiek, Ine., had 
he not relied upon said oral contract. By sending 
copies of such pending patent applications to ce- 
fendant Schick, Inc., plaintiff changed his position 
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to his detriment, and he could not be put back into 
his original position after such disclosure. From 
January 29, 1941 until at least March 14, 1941, re- 
lying upon the acts and statements of defendant 
Schick, Inc., plaintiff believed that he had a bind- 
ing and [41] enforceable agreement with said de- 
fendant, and in reliance thereon, plaintiff through- 
out such period refrained from negotiating with 
any other person or company with respect to his 
patent No. 2,228,768, and thereby suffered further 
detriment. 

The said patent applications Serial Nos. 314,287 
and 316,154 were not solely referable to the oral con- 
tract of January 29, 1941, since it was not one of the 
terms or provisions of said oral contract that plain- 
tiff would submit said patent applications or dis- 
close them to defendant Schick, Inc. Said oral 
contract extended over the life of Patent No. 
2,228,768, and was a contract which by its terms 
could not be performed within one year from the 
making thereof. There was no written note or 
memorandum of the oral contract subscribed by de- 
fendant Schick, Inc., or by its agent or agents, as 
required by § 1624 of the Civil Code and § 1973 of 
the Code of Civil Procedure of the State of Cali- 
fornia, which Code sections are hereinafter for con- 
venience referred to as the ‘‘Statute of Frauds’’ of 
California. 

20. 

Having observed the demeanor of the plaintiff 

while testifymg in open court during the trial, and 
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the manner and substance of his testimony, I find 
that his testimony as to the facts set forth in find- 
ings 23 and 24 is entitled to full credibility and that 
it carries full conviction as to the truth of the above 
F2CLS, 

26. 

The infringement by both defendants of patent 
No. 2,228,768 in suit has been conscious, deliberate, 
wilful and wanton. And the defendants threaten, 
intend to and will, unless enjomed and restrained 
by order of this court, [42] continue infringement 
of the patent in suit. 


CONCLUSIONS OF LAW 

1. This Court has jurisdiction of this Cause, 
and the venue is proper as to both defendants. | 

2. Patent No. 2,228,768 in suit is not anticipated 
and discloses patentable invention, and each of 
claims 22, 23, 31 and 32 thereof is valid. 

3. Claims 1, 11, 17, 18, 19, 20, 24, 25, 26, 27, 28,.29 
and 30 of patent No. 2,228,768 are invalid because 
of indefiniteness. 

4. Defendant Schick, Inc. has infringed claims 
22, 23, 31 and 32 of patent No. 2,228,768 by making 
and selling dry shavers of the types exemplified by 
Exhibits 2, 3 and 4 in evidence, each of which in- 
fringes all of said claims. Defendant Schick Serv- 
ice, Ine. has infringed each of said claims 22, 23, 
31 and 32 of said patent hy selling dry shavers of 
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the type exemplified by Exhibit 5 in evidence. Since 
the infringing acts of defendant Schick Service, 
Inc. are directed and controlled by defendant 
Schick, Inc., the latter defendant is also liable for 
all infringement by the former. 

5. Plaintiff is not required to elect between the 
remedies alternatively sought by the first and second 
causes of action alleged in the complaint as 
amended. 

6. The oral license contract made on January 29, 
1941, between plaintiff and defendant Schick, Ince., 
as to the patent in suit, was by its terms not to be 
performed within one year from the making thereof, 
and was therefore a contract declared by the Statute 
of Frauds of California to be invalid. There is no 
written note or memorandum of [43] said oral con- 
tract subscribed by defendant Schick, Inc., or by its 
agent or agents, sufficient to satisfy the require- 
ments of the Statute of Frauds of California. Said 
oral contract was not fully or otherwise performed 
‘by plaintiff so as to take the same out of the opera- 
tion of the Statute of Frauds of California. Plain- 
tiff’s act of submitting the two applications for 
United States Letters Patent to defendant Schick, 
Ine. was not an act solely referable to said oral 
contract; nor was plaintiff’s forbearance from ne- 
gotiations with others an omission solely referable 
to the oral contract; and for that reason defendant 
Schick, Inc. is not estopped from asserting the in- 
validity of said oral contract under the Statute of 
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Frauds of California. Said oral contract is invalid 
and action thereon is barred by the provisions of 
the Statute of Frauds of California. 

7. Plaintiff is entitled to an injunction against 
both defendants enjoining their further infringe- 
ment of patent No. 2,228,768, and an accounting to 
aid in the determination of plaintiff’s damages aris- 
ing from the said infringement by both defendants. 

8. Plaintiff is entitled to recover from the de- 
fendants damages arising out of the infringement 
by the respective defendants which is referred to 
above in Finding of Fact 18 and Conclusion of 
Law 4. 

9, Defendant Schick, Inc. is entitled to judgment 
that plaintiff take nothing by his second and alter- 
native cause of action and that said second and al- 
ternative cause of action be dismissed with prejudice. 


December 31, 1947. 
/s/ WM. C. MATHES, 
United States District Judge. 


[Endorsed]: Filed Dec. 31, 1947. [44] 
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In the District Court of the United States, South- 
ern District of California, Central Division 


No. 4601-WM Civil 


RALPH E. JONES, 
Plaintiff, 
VS. 


SCHICK SERVICE, INC., a Corporation, and 
SCHICK, INC., a Corporation, 
Defendants. 


INTERLOCUTORY JUDGMENT 

This cause came on to be heard April 30 and 
June 17, 1946, and on September 19, 23, 24, 25, 26, 
October 15 and 16, and November 4 and 5, 1947, and 
was tried in open court, and upon consideration 
thereof, and for good cause shown, it is hereby 
ordered, adjudged and decreed as follows: 

1. That United States Letters Patent No. 2,228,- 
768, granted January 14, 1941, to Ralph HE. Jones, 
for Hair Clipping and Shaving Device, is good and 
valid in law.as to claims 22, 23, 31 and 32 thereof. 

2. That said patent No. 2,228,768 is invalid in 
law as to claims 1, 11, 17, 18, 19, 20, 24, 25, 26, 27, 
28, 29 and 30 thereof. [45] 

3. That plaintiff, Ralph KE. Jones, owns the entire 
right, title and interest in and to said Letters Pat- 
ent No. 2,228,768, together with all rights of action 
for past infringement thereof. 

4. That defendant Schick, Inc., has infringed 
each of claims 22, 23, 31, and 32 of said Letters 
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Patent No. 2,228,768 by making and selling dry 
shavers of each of the types exemplified by Exhibits 
2, 3, 4 and 5 herein. 

5. That defendant Schick Service, Inc., has in- 
fringed each of claims 22, 23, 31 and 32 of said 
Letters Patent No. 2,228,768 by selling dry shavers 
of the type exemplified by Exhibit 5 herein. 

6. That a writ of injunction issue enjoining and 
restraining defendant Schick, Inc., and Schick 
Service, Inc., and theirs officers, attorneys, agents, 
servants and employees, and all persons in active 
concert or participation with both or either of them, 
as provided by Rule 65 (d) of the Federal Rules of 
Civil Procedure, forthwith and for the remainder 
of the term for which the said Letters Patent No. 
2,228,768 have been granted, from directly or in- 
directly, in any way or manner, making, using or 
selling, or causing to be made, used or sold, any dry 
shavers embodying the inventions claimed in claims 
22, 23, 31 or 32 of said Letters Patent No, 2,228,- 
768; and more specifically, from directly or indi- 
rectly, in any way or manner, making, using or 
Selling, or causing to be made, used or sold. dry 
shavers exemplified by Exhibits 2, 3, 4 or 5 herein; 
and from in anv way or manner infringing upon 
claims 22, 23, 31 and 32 of said Letters Patent No. 
2,228,768, or upon any of the rights of the plaintiff 
under all or any of said claims. 

7. That plaintiff, Ralph E. Jones, recover from 
defendant Schick, Inc. the damages arising out of 
and [46] acerning from the infringement by defend- 
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ant Schick, Ine. of claims 22, 23, 31 and 32 of said 
Letters Patent No. 2,228,768, by making, using and 
selling dry shavers of each of the types exemplified 
by Exhibits 2, 3, + and 5 herein, at any time during 
the period commencing six years prior to the filing 
of the bill of complaint herein on July 6, 1945; such 
damages to be assessed as provided by § 4921 of the 
Revised Statutes, as amended, [35 U.S.C. § 70]. 

8. That plaintiff, Ralph E. Jones, recover from 
defendant Schick Service, Inc. the damages arising 
out of and accruing from the infringement by de- 
fendant Schick Service, Inc. of claims 22, 23, 31, 
and 32 of said Letters Patent No. 2,228,768, by using 
and selling dry shavers of the type exemplified by 
Exhibit 5 herein, at any time during the period 
commencing six years prior to the filing of the bill 
of complaint herein on July 6, 1945; such damages 
to be assessed as provided by § 4921 of the Revised 
Statutes, as amended, [35 U.S.C. § 70]. 

9. That plaintiff, Ralph E. Jones, is entitled to an 
accounting from the defendants to aid determination 
of the issue of plaintiff’s damages. 

10. That this cause be and is hereby referred to 
David B. Head, Esquire, as Master pro hac vice, 
pursuant to Rule 53 of the Federal Rules of Civil 
Procedure, with directions: (a) to hear the account- 
ing as to profits derived from the infringement of 
Letters Patent in suit and accruing to defendants 
Sehick, Inc. and Schick Service, Inc.. or either of 
them, at any time during the period commencing six 
years prior to the filing of the bill of complaint 
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herein on July 6, 1945; (b) to hear all other relevant 
evidence on the issue of plaintiff’s damages, to be as- 
sessed pursuant to § 4921 of the Revised Statutes, 
as amended, [47] [35 U.S.C. § 70]; and (¢) to report 
his findings of fact and conclusions of law with re- 
spect to the assessment of damages. 

11. That decision on plaintiff’s prayer for treble 
damages and attorney’s fees shall be and 1s hereby 
reserved until after determination of the issue of 
plaintiff’s damages. 

12. That plaintiff shall take nothing on his second 
and a. ‘ternative cause of action and said second and 
alternative cause of action is hereby dismissed with 
prejudice. 

13. That all parties shall pay and bear their own 
costs in this Court. 


December 31, 1947. 


/3/ WM. C. MATHES, 
United States District Judge. 


Judgment entered Dec. 31, 1947 Docketed Dee. 
31, 1947. Book 47 Page 631 
EDMUND L. SMITH, 
Clerk, 
By /s/ LEWIS J. SOMERS, 
Deputy. [48] 


[Endorsed]: Filed Dec. 31, 1947. 
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[ Title of District Court and Cause. ] 


MOTION FOR SUPERSEDEAS STAYING 
ISSUANCE AND SERVICE OF INJUNCTION 


Now come the defendants, Schick Service, Inc., 
and Schick, Inc., and move the court for an order 
staying the injunction and the issuance and service 
thereof provided in Paragraph 6 of the judgment 
entered in favor of plaintiff herein on the 3lst day 
of December, 1947, pending determination of an 
appeal of said defendants from said judgment to 
the United States Cireuit Court of Appeals for 
the Ninth Circuit. 

This motion is based upon the grounds that ir- 
reparable injury might result to said defendants. 

That this court fix the amount of bond required 
to [49] be filed by said defendants. 

Upon hearing of this motion said defendants 
will refer to the pleadings and papers on file in 
said cause and upon the attached affidavit of K. C. 
Gifford and Rule 62 of the Federal Rules of Civil 
Procedure. ; 

Dated January 6, 1948. 

Respectfully submitted, 

/s/ LEONARD S. LYON, 

/s/ FREDERICK W. LYON, 

/s/ ALEXANDER MACDONALD, 
Attorneys for Defendants. 
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[Title of District Court and Cause. ] 
AFFIDAVIT 


State of New York, 
County of New York—-ss. 


K. C. Gifford, being duly sworn, deposes and 
‘says: 

I am and since December 1942 have been Presi- 
dent of each of the above named Corporations, of 
which Schick Service, Inc., is a wholly-owned sub- 
siciary of Schick Incorporated. The parent com- 
pany, Schick Incorporated, has its only plant at 
Stamford, Connecticut, where it is engaged in the 
manufacture and sale of electric shavers. The sub- 
sidiary, Schick Service, Inc., maintains thirty-eight 
(38) establishments throughout the United States 
for the purpose of repairing or otherwise servicing 
Schick electric shavers. [51] 

Schick Incorporated is a one product company 
in that, except for one or two related accessories 
which it has put out in the past, it has manufac- 
tured and at the present time actually manufac- 
tures nothing but electric shavers. It was organized 
for that purpose some seventeen years ago, when 
it introduced to the world the now well-known elec- 
tric shaver. From very small beginnings, the Com- 
pany has progressed and grown to a point where 
it now gives employment to more than nine hundred 
(900) men and women at its plant in Stamford, 
Connecticut and, in addition, maintains a field sales 
organization of approximately twenty-five (25) em- 
ployees. In the past ten years, notwithstanding our 
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switch to Naval instrument and other vital produc- 
tion during the war years, Schick Incorporated has 
sold more than three million four hundred thousand 
(3,100,000) shavers. 

Schick Service, Inc., has approximately one hun- 
dred ninety-five (195) employees on its payroll. 

Schick Incorporated currently manufactures only 
two general types or forms of its electric shaver, 
one with a single head and the other with a double 
head, and both of them have been held to infringe 
four (4) claims of the plaintiff’s patent, of which 
all the other thirteen (13) claims in suit have been 
held invalid. 

The feature of our shaver which has been held to 
infringe the plaintiff’s patent is no part of the 
shaving mechanism or of the motor for operating it 
but is a simple adjunct in the form of receptacles 
for collecting the beard clippings. Our shavers have 
been equipped with receptacles for this purpose 
since long prior to the issuance of plaintiff’s patent. 
Although the infringement involves only a minor 
feature, it is so incorporated as an integral part of 
the design that our shavers, in their present form, 
are not salable without it; that is to say, simply to 
omit the affected parts would so disfigure or impait 
the appearance of the shaver that it could not be 
sold. 

While our shavers could be redesigned to omit 
the feature said to give rise to the infringement, 
such a change would involve numerous incidental 
alterations, even including a different shape of 
plastic case or handle to which the receptacles are 
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fitted and hinged; and, quite apart from the ex- 
pense involved, it would be a matter of many 
months before we could secure new case molds, tools 
and dies and get into production on any such re- 
designed model. The making of such new case 
molds and other required tools is not an operation 
which we are equipped to handle or are capable 
of handling in our own plant, such work being 
invaribly undertaken by specialists in those fields; 
and, consequently, our plant would be idle during 
any such conversion to a different design if not 
perinitted to continue the manufacture of our cur- 
rent models. 

In the premises, an injunction forbidding the 
manufacture and sale of our present shavers is 
nothing short of a total prohibition against our 
doing business and, unless promptly suspended, will 
require us to close our plant. Such a step would 
necessarily work untold hardship not only on the 
company but also on its hundreds of employees. 

While a continuing injunction against our entire 
operation would be disastrous at any time, it works 
a particular and immediate hardship coming to- 
ward the end of the year, for the reason that our 
product is extremely important as a Christmas gift 
item and our records over many years have shown, 
without exception, that we do a larger volume of 
business in December than in any other month of 
the year. [53] 

Tn the event of any protracted shut-down of our 
plant and, in anv case, after they had exhausted 
such local relief as they might be able to obtain, 
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the majority of our employees would be compelled 
to seck other work; and when again ready to op- 
erate, Schick Incorporated would be faced with 
the extraordinary difficult problem of reassembling 
its working foree or securing such new help as 
could be found. Furthermore, the electric shaver 
business is highly competitive and if our produet 
should be kent off the market for any appreciable 
time it is my considered judgment that even if our 
company did not thereby suffer irreparable injury, 
which is not unlikely, it would most certainly take 
us several vears to regain our hard-won competitive 
position. 

Our companies are solvent and are now, and if 
permitted to continue in operation will be, in my 
opinion, able to pay any reasonable judgment likely 
to be entered against them, if it should ultimately 
be decided that the plaintiff if entitled to any re- 
covery. Schick Incorporated’s current assets in 
excess of liabilities amount to more than Two Mil- 
lion Dollars ($2,000,000.00). 

We estimate that our total sale of shavers during 
the twelve months November 1, 1947, to October 31, 
1948, will amount to Six Million Dollars ($6,000,- 
000.00) ; and as a condition of the suspension of the 
injunction, we are prepared to post a surety bond 
in any reasonable amount. I venture to suggest 
Ninety Thousand Dollars (¢90,000.00) which, al- 
though far in excess of what T believe would be a 
reasonable royalty, would represent one and one- 
half per cent (114%) of our estimated sales. 

Our records show that in the period from Jan- 
uary 1, 1941, to November 1, 1947, our sales of 
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shavers equipped with hinged receptacles, that is, 
of the kind held to infringe, [54] amounted to ap- 
proximately T'wenty Million Three Hundred Fifty 
Thousand Dollars ($20,350,000.00); and, as a 
condition of the suspension of the accounting, we 
are likewise prepared to post a surety bond in any 


reasonable amount. 
/s/ K. C. GIFFORD. 


Sworn to before me this 20th day of November, 
1947. 
[Seal] /s/ FRANCES TUITE, 
Notary Public. [55] 


[Title of District Court and Cause. ] 


ORDER SHORTENING TIME OF HEARING 
OF MOTION FOR SUPERSEDEAS STAY- 
ING ISSUANCE AND SERVICE OF 
INJUNCTION 

It Is Hereby Ordered that the attached motion 
for supersedeas staying issuance and service of 
injunction shall be set for hearing on Monday, 

January 12, 1948, at the hour of 10:00 o’clock a.m., 

or as soon thereafter as counsel can be heard, in 

the court room of the Honorable Judge Wm. C. 

Mathes, in the Post Office and Court House Build- 

ing, Los Angeles, California. 

Dated: Jan. 7, 1948. 
/s/ PAUL J. McCORMICK, 
United States District Judge. 


[Endorsed]: Filed Jan. 7, 1948. [56] 
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STATEMENT OF PLAINTIFF'S 
OPPOSITION TO DEFENDANTS’ MOTION 


Plaintiff hereby gives notice that he will oppose 
the granting of defendants’ ‘‘Motion for Superse- 
deas Staying Injunction and Service of Injunction,” 
dated January 6, 1948, and plaintiff will rely upon 
the following points and authorities: 


I. 

This motion is untimely because no notice of ap- 
peal has been filed, and the granting of a stay of an 
injunction is possible only after ‘‘an appeal is 
taken.’’ 

See: Rule 62(c) and (d), Rules of Civil Proce- 
dure. 

Ii. 

The stay pending appeal of an injunction is 
within the discretion of the Trial Court, but should 
only be granted in exceptional circumstances. As 
stated by the Second Cirenit Court [57] of Appeals, 
in Chadeloid Chemical Co. v. H. B. Chalmers Co., 
242 Fed. 71, 72: 

‘“The complainant having succeeded so far, 
I do not see any sufficient reason why it should 
be deprived, pending appeal, of its right to 
bring suits for infringement, or why the defend- 
ants should be relieved of the operation of the 
Injunction until its appeal is decided, which 
may not be for six months. The hardships the 
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defendants complain of, and which they wish 
to escape by help of the court, are the result 
of defeat.”’ 


And in Tinolat et al. v. Philadelphia Pneumatic 
Tool Co., 180 Fed. 908 (C.C.N.Y. 1904), the Court 
said : 

‘‘The power to grant a supersedeas is discre- 
tionary. In re Haberman Manufacturing Co., 
147 U. S. 525, 13 Sup. Ct. 527, 37 L.Ed. 266; 
Eq. Rule 93. Such discretion, however, should 
be cautiously exercised, and only where it is 
manifest that there are extraordinary reasons 
to justify it.” 

And see: 

American Strawboard Co. v. Indianapolis 

Water Co., 81 Fed. 423 (C.C.A. 7th, 1894). 
Rule 62 (a), (b), (¢), Rules of Civil 
Procedure. 
UT. 

There are no special circumstances in this case 
warranting a stay of the injunction, because: 

(1) Defendant Schick, Inc., sold over 1,700,- 
000 dry shavers prior to adopting the invention 
in suit, and can readily resume the manufacture 
and sale of [58] such shavers if it so desires or 
is required to do so; | 

(2) Defendant sone Inc., can readily, 
and without any appreciable expense, modify 
the shavers held to infringe herein so as to 
change them to a form which will avoid in- 
fringement of all of the claims held valid by 
this Court; 
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(3) Defendants are merely in effect asking 
for a license from this Court to continue their 
infringing acts; 

(4) This action has been pending since on 
or about July 6, 1945, and defendant Schick, 
Inc., has had ample opportunity to change the 
construction of its shavers heretofore if it so 
desired. In addition, defendants were warned 
by this Honorable Court on September 26, 1947, 
more than three months ago, that they were 
probably infringing plaintiff’s patent (See Tr. 
545), yet defendants, apparently, have made no 
move to change their constructions to avoid in- 
fringement. 


_ It is respectfully submitted that defendants’ mo- 
tion should be denied. 


Signed this 9th day of January, 1948, at Los 
Angeles, California. 
Respectfully submitted, 
HARRIS, KIECH, FOSTER & 
HARRIS, 
By /s/ FORD HARRIS, JR., 
Attorneys for Plaintiff. [59] 


Received copy of the within Statement of Plain- 
tiff’s Opposition to Defendant’s Motion this 9th 
day of January, 1948. 

/s/ FREDERICK W. LYON, 
Attorney for Defendants. 


[indorsed]: Filed Jan. 9, 1948. [60] 
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BOND ON STAY OF INJUNCTION 
Know All Men by These Presents: 


That Hartford Accident and Indemnity Com- 
pany, a corporation organized and existing under 
the laws of the State of Connecticut, having its prin- 
cipal place of business at Hartford, Connecticut, 18 
held and firmly bound unto Ralph E. Jones, plain- 
tiff in the above-entitled suit, in the sum of Ninety 
Thousand Dollars ($90,000.00) to be paid to the said 
plaintiff Ralph E. Jones and for payment of which 
well and truly to be made we bind ourselves and our 
successors in interest, firmly by presents. 

Dated this 18th day of January, 1948. [64] ~ 

Whereas, the above-named Schick Service, Inc., 
and Schick, Inc., defendants in the above-entitled 
suit, have filed a notice of appeal to the Cireuit 
Court of Appeals for the Ninth Circuit in the Dis- 
trict Court for the Southern District of California, 
Central Division, from so much of the judgment en- 
tered in this action on the 3lst day of December, 
1947, as is ordered, adjudged and decreed in and 
by paragraphs 1, 4, 5, 6, 7, 8, 9, 10, and 11, and each 
thereof. : 

Now, Therefore, the condition of this obligation 
is such that if the above-named defendants Schick 
Service, Inc., and Schick, Inc., shall prosecute their 
said appeal to effect, or if they fail to make good 
their said appeal, shall answer all costs adjudged 
against them by reason thereof and shall pay plain- 
tiff all damages which may be adjudged against de- 
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fendants Schick Service, Inc., and Schick, Ine., or 
either of them, from and after the entry of the In- 
terlocutory Judgment on December 31, 1947, until 
the final decision of the United States Cireuit Court 
of Appeals for the Ninth Circuit upon said appeal, 
of dry shavers described in claims 22, 23, 31 and 32 
of the United States Letters Patent 2,228,768 which 
is by said judgment enjoined, then this obligation 
shall be void, otherwise the same shall be and remain 
in full foree and effect ; 

But It Is Understood that this bond shall not be 
considered as securing the payment for any damages 
which may be adjudged against said Schick Service, 
Ine., and Schick, Ine., or either of them, by reason 
of any manufacture, use or sale of said enjoined 
dry shavers prior to the making and entry of said 
Interlocutory Judgment on December 31, 1947. 

HARTFORD ACCIDENT AND 
INDEMNITY COMPANY, 
By /s/ GLEN HUNTSBERGER, JR., 
Attorney in Fact. [65] 


State of California, 
County of Los Angeles—ss. 


On this 19th day of January, in the year 1948, be- 
fore me, Eleanor G. Davis, a Notary Publie in and 
for said County, residing therein, duly commissioned 
and sworn, personally appeared Glen Huntsberger. 
Jr., known to me to be the Attorney-in-Fact of the 
Hartford Accident and Indemnity Company, the 
Corporation described in and that executed the 
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within instrument, and also known to me to be thé 
person who executed it on behalf of the Corporation 
therein named, and he acknowledged to me that such 
Corporation executed the same. 


In Witness Whereof, I have hereunto set my hand 
and affixed my official seal the day and year in this 
certificate first above written. 

/s/ ELEANOR G. DAVIS, 
Notary Public in and for the County of Los Angeles, 
State of California. 
My Commission Expires May 27, 1951. [65] 


Examined and recommended for approval as pro- 
vided in Rule 8. 
/s/ LEONARD 8S. LYON, 
Attorney for Defendant. 


Approved as to form: 


Attorney for Plaintiff. 


I hereby approve the foregoing. Dated this 19th 
day of Jan., 1948. 
/s/ WM. C. MATHES, 
Judge. 


[Endorsed]: Filed Jan. 19, 1948. [66] 
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NOTICH OF APPEAL 


Notice Is Hereby Given that Schick Service, Inc., 
and Schick, Inc., defendants above named, appeal to 
the Cireuit Court of Appeals for the Ninth Cir- 
cuit from so much of the judgment entered in this 
action on the 31st day of December, 1947, as is or- 
dered, adjudged and decreed in and by Paragraphs 
1, 4, 5, 6, 7, 8, 9, 10 and 11, and each thereof. 


Dated this 12th day of January, 1948. 
/3s/ LEONARD 8. LYON, 
/s/ FREDERICK W. LYON, 
/s/ ALEXANDER MACDONALD, 
Attorneys for Defendants. 


[Hndorsed}: Filed Jan. 12, 1948. [67] 


[Title of District Court and Cause. ] 


CONCISE STATEMENT OF POINTS ON 
APPEAL UNDER RULE 75(a) 
_ 

The trial court erred in holding that United States 
Letters Patent No. 2,228,768, granted January 14, 
1941, to Ralph E. Jones, for Hair Clipping and 
Shaving Device, is good and valid in law as to 
claims 22, 23, 31 and 32 thereof. 


IL. 
The trial court erred in holding that the defend- 
ant, Schick, Inc., has infringed each of claims 22, 
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23, 31 and 32 of said Letters Patent No. 2,228,768 
by making and selling dry shavers [68] of tne ~~ 
exemplified by Exhibits 2, 3, 4 and 5 herein. . 


juDE : 

The trial court erred in holding that the defend- 

ant, Schick Service, Inc., has infringed each . of 

claims 22, 23, 31 and 82 of said Letters Patent No. 

2,228,768 ie making and selling dry shavers of the 
type exemplified by Exhibit 5 herein. 


IV. 

The trial court erred in ordering that a writ of 
injunction issue enjoining and restraining the de- 
fendants Schick, Inc., and Schick Service, Inc., 
their officers, attorneys, agents, servants, employees, 
and all persons in active concert or participation 
with both or either of them, forthwith and for the 
remainder of the term for which the said Letters 
Patent No. 2,228,768 have been granted, from di- 
rectly or indirectly, in any way or manner, making, 
using, selling, or causing to be made, used or sold, 
any dry shavers embodying the inventions claimed 
in claims 22, 23, 31 or 32 of said Letters Patent No: 
2,228,768; and more specifically, from directly: or 
indirectly, in any way or manner, making, using or 
selling, or causing to be made, used or sold, d1'y 
shavers exemplified by Exhibits 2, 3, 4 or 5 herein; 
and from in any way or manner infringing upon 
claims 22, 23, 31 and 32 of said Letters Patent No. 
2,228,768, or upon any of the rights of the plaintiff 
under all or any of the said claims. | 
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V. 

The trial court erred in holding that plaintiff, 
Ralph E. Jones, recover from Schick, Inc., the dam- 
ages accruing from the infringement by defendant, 
Schick, Inc., of claims 22, 23, 31 and 32 of said Let- 
ters Patent No. 2,228,768, by making, using and 
selling dry shavers of each of the types exemplified 
by Exhibits 2, 3, 4 and 5 herein, at any time during 
the period commencing six years prior to the filing 
of the bill of complaint herein on July 6, 1945; such 
damages to be assessed as provided by § 4921 [69] 
of the Revised Statutes, as amended, (35 U.S.C., 
§70). 

VI. 

The trial court erred in holding that plaintiff, 
Ralph KE. Jones, recover from defendant, Schick 
Service, Inc., the damages accruing from the in- 
fringement by defendant, Schick Service, Inc., of 
claims 22, 23, 31 and 32 of said Letters Patent No. 
2,228,768, by making, using and selling dry shavers 
of the type exemplified by Exhibit 5 herein, at any 
time during the period commencing six years prior 
to the filing of the bill of complaint herein on July 
6, 1945; such damages to be assessed as provided by 
§ 4921 of the Revised Statutes, as amended, (35 
U.S8.C., § 70). 

Vale 

The trial court erred in holding that the plaintiff, 
Ralph E. Jones, is entitled to an accounting from 
defendants to aid determination of the issue of 
plaintiff’s damages. 
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VIII. 
The trial court erred in ordering that this cause 
be referred to a Special Master with directions: 

(a) To hear the accounting as to profits de- 
rived from the infringement of the Letters Pat- 
ent in suit and accruing to defendants Schick, 
Ine., and Schick Service, Inc., or either of them, 
at any time during the period commencing six 
years prior to the filing of the bill of com- 
plaint herein on July 6, 1945; 

(b) ‘To hear all other relevant evidence on 
the issue of plaintiff’s damages, to be assessed 
pursuant to § 4921 of the Revised Statutes, as 
amended (35 U.S.C., § 75); and 

(c) To report his findings of fact and con- 
clusions of law with respect to the assessment 
of damages. [70] 


IX. 

The trial court erred in holding that defendant, 
Schick Service, Inc., has a regular and established 
place of business in the Southern District of Cah- 
fornia, and has used, sold, offered for sale, or is 
using, selling and offering for sale the devices herein 
charged to be infringed within the Southern Dis- 
trict of California, exemplars of which are in evi- 
dence as plaintiff’s exhibits 2, 3, 4 and 5. 


XG 
The trial court erred in holding that the infring- 
ing acts of defendant, Schick Service, Inc., at all 
times have been and are now controlled and directed 
by defendant, Schick, Inc. 
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XI. 
: The trial court erred in holding that the subject 
matter of Patent No. 2,228,768 was an electric dry 
shaver of a conventional type, with certain improve- 
ments thereto, or that the provision of said improve- 
ments provides added shaving comfort to the user of 
the shaver and thereby permits a faster shave than 
would otherwise be possible, or that this is a very 
desirable feature in such shavers, or that such 1m- 
provements provide ease of disassembly and clean- 
ing of the device, or that this is another important 
advantage of the invention. 


XIT. 

The trial court erred in holding that the claims 
in suit of Patent No. 2,228,768 variously refer to the 
end guards as ‘‘elemeuts,’’? ‘‘members,’’ ‘‘parts,”’ 
‘“‘euard elements,’’ ‘head end members,”’ ‘‘guards,”’ 
and ‘‘end flaps,’’ and that all such terms are synony- 
mous, and that the term ‘‘guard’’ as used in Pat- 
ent No. 2,228,768 means to protect the skin of the 
user of the shaver against discomfort and injury 
and to protect the ends of the cutting head of the 
shaver against injury or damage. [71] 


2 UUE 

The trial court erred in holding that the prior art 
introduced at the trial as Exhibits L-4, L-5, L-6, L-7, 
L-8, L-9, L-10, L-11, L-12, 1-13, L-1) 1L-15)35ies 
L-17, L-18, 1-19, L-20, 1-21, Exhibit M and Exhibit 
N did not describe or disclose or suggest a dry 
shaver wherein the principle, mode of operation. or 
results attained are equivalent to those of Patent 
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No. 2,228,768, and that all such exhibits introduced 
into evidence by the defendants have so lttle in 
common with the invention of Patent No. 2,228,768 
as to merit no specia] findings with regard to them. 


DALY. may 
The trial court erred in holding that there is no 
sufficient evidence as to when the shavers, exempli- 
fied by Exhibits B, F, H, and I, were commercially 
sold by defendants, or either of them, or otherwise 
known to the public, and that although complete 
engineering records and drawings of all types of 
shavers manufactured by defendant, Schick, Inc., 
were admittedly kept by it, and that no properly 
identified documentary ‘proof was offered into evi- 
dence by defendants even tending to establish when 
shavers as exemplified by said exhibits were mann- 
factured by defendants at anv time prior to ‘De- 
ecember 10, 1935. 
XV. “e 
The trial court erred in not finding that the plain- 
tiff, Ralph E. Jones, by his oral testimony, ade- 
quately proved that Exhibits B, F, H, and I were 
manufactured and sold by defendants prior to De- 
cember 10, 1935. | 
XVI. 7 
The trial court erred in holding that Exhibits B, 
F, H, I, 2, 3, 4, and 5, all have reinforcing bars at 
the ends of the cutting heads thereof, which are 
thicker than the shearing plate of the cutting héad, 
or that the reinforcing bars are not the equivalent 
in construetion or operation or function of £72} the 
end guards 20 of Patent No. 2,228,768 in suit. 
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K VOT. 

The trial court erred in holding that the imven- 
tion of the Patent No. 2,228,768 is an improvement 
on prior types of dry shavers and is entitled to be 
liberally construed and interpreted, or that by the 
invention of the patent in suit, the skin of the user 
is protected against the relatively sharp edges and 
corners on the ends of the shaving head, and this 
provides substantial shaving comfort to the user 
whieh in turn permits a faster shave than would 
otherwise be possible, which is highly desirable, 
and that the ease of disassembly and cleaning pro- 
vided by the invention is a substantial advantage. 


XVIII. 

The trial court erred in holding that the ‘‘whisk- 
its’? on Exhibits 2, 3, 4, and 5 are provided for the 
saine purpose as the end guards 20 of the patent No. 
2,228,768 in suit, and by reason thereof accomplish 
the same result, i.e., the provision of shaving com- 
fort and a faster shave to the user and permit ready 
disassembly of the shaving head and cleaning of the 
device. 

XIX, 

The trial court erred in holding that the ‘‘whisk- 
ets’’ in defendants’ shavers also serve to collect 
beard clippings, and the end guards 20 of Patent 
No. 2,228,768 also serve to collect and retain in the 
cutting head some of the beard clippings, and even 
if the end guards 20 of the patent in suit would not 
retain any beard clippings, still at best this function 
is merely an addition to the structure of the patent 
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in suit and does not avoid infringement, and that 
such ‘‘whiskits’’ are the full mechanical equivalent 
of the end guards 20 of Patent No. 2,228,768 in suit 
and infringe each of the claims 22, 23, 31 and 32 of 
said patent. 

XX, 

The trial court erred in holding that the proceed- 
ings [73] in the Patent Office on the application for 
Patent No. 2,228,768 do not limit or restrict the 
scope of the claims in suit, or that the patentee 
Jones made no admissions in such proceedings which 
would in any way limit the scope or interpretation 
of the claims in suit so far as defendants’ shavers 
exemplified by Exhibits 2, 3, 4, and 5 are concerned. 


XXII. 
The trial court erred in holding that claims 22, 23, 
31, and 32 of patent No. 2,228,768 define a new and 
useful invention and are valid. 


POOL 
The trial court erred in holding that the defend- 
ants are guilty of conscious, deliberate, wilful or 
wanton infringement of the Patent No. 2,228,768 
in suit. 
XG 
The trial court erred in holding that this court 
has jurisdiction of this cause or that the venue is 
proper as to both defendants. 


ARXIV. 
The trial court erred in holding that each of 
elaims 22, 23, 31 and 32 of Patent No. 2,228,768 in 
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suit is valid and not anticipated, and that these 
claims disclose patentable invention. 
Dated this 22nd day of January, 1948. 
/s/ LEONARD 8. LYON, 
/s/ FREDERICK W. LYON, 
Attorneys for Defendants- 
Appellants. [74] 


Received copy of the within this 22nd day of Jan., 
1948. 
/s/ FORD HARRIS, JR., 
Attorney for Plaintiff. 
[Endorsed]: Filed Jan. 22, 1948. [75] 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 
Notice Is Hereby Given that plaintiff, Ralph E. 
Jones, appeals to the Circuit Court of Appeals for 
the Ninth Circuit from the following parts, and 
each thereof, of the judgment entered in this action 
on the 31st day of December, 1947: 
(a) Paragraph 2, in so far only as it relates 
to claims 1, 11, 26, 27, 28, 29, and 30 of pawems 
No. 2,228,768 in suit; and 
(b) Paracrapin)2, 
Dated, this 29th dav of January, 1948. 
HARRIS, KIECH, FOSTER & 
HARRIS. 
3v /s/ WARD TD). FOSTER, 
By /s/ FORD HARRIS, JR.., 
Attorneys for Plaintiff. 
[Endorsed]: Filed Jan. 29, 1948. [82] 
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CERTIFICATE OF CLERK 

I, Edmund L. Smith, Clerk of the District Court 
of the United States for the Southern District of 
California, do hereby certify that the foregoing 
pages numbered from 1 to 96, inclusive, contain full, 
true and correct copies of Complaint; Answer to 
Complaint; Combined Original and Supplemental 
Complaints for Infringement of Letters Patent No. 
2,228,768; Answer of Defendants to Combined Orig- 
inal and Supplemental Complaints for Infringe- 
ments of Letters Patent No. 2,228,768; Memo- 
randum to Counsel; Findings of Fact and 
Conclusions of Law; Interlocutory Injunction; 
Motion for Supersedeas Staying Issuance and 
Service of Injunction; Statement of Plaintiff’s 
Opposition to Defendants’ Motion; Order Staying 
Injunction and Accounting; Bond on Stay of In- 
junction; Defendants’ Notice of Appeal; Defend- 
ants’ Concise Statement of Points on Appeal Under 
Rule 75(a); Defendants’ Designation of Portions 
of Record on Appeal; Stipulation and Order for 
Use of One Copy of Reporter’s Transcript; Plain- 
tiff’s Notice of Appeal; Plaintiff’s Designation of 
Additional Portions of Record on Appeal; Plain- 
tiff’s Concise Statement of Points on his Cross- 
Appeal; Plaintiff’s Designation of Portions of Rec- 
ord on Appeal; Defendants’ Designation of Addi- 
tional Portions of Record on Appeal; and Order for 
Transmission of Original Exhibits which, together 
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with original plaintiff’s exhibits 1, 2, 3, 4, 9, 6a, 
6b, 7 and exhibits thereto, 8, 9, 10, 11, 12, 13s 
19, 20, 21A to 21Q inclusive, 22, 23 and 24 and origi- 
nal defendants’ exhibits A, B, ©, D, BE, F, G, 
H, 1, J. K, L-1 to L-21 inclusive, M>N, (Oye 
Q and R, transmitted herewith, and original re- 
porter’s transcript of proceedings on September 19, 
1947, September 23, 1947, September 24, 1947, Sep- 
tember 25, 1947, September 26, 1947, October 19, 
1947, and November 4 and 5, 1947, transmitted here- 
with, constitute the record on appeals to the United 
States Cireuit Court of Appeals for the Ninth 
Circuit. 

I further certify that my fees for preparing, com- 
paring, correcting and certifying the foregoing rec- 
ord amount to $20.60 one-half of which has been 
paid by each of the appellants and cross-appellant. 


Witness my hand and the seal of said District 
Court this 11th day of February, A.D. 1948. 


[Seal] EDMUND L. SMITH, 
Clerk. 
By /s/ THEODORE HOCKE, 
Chief Deputy Clerk. 
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In the District Court of the United States in and 
for the Southern District of California, Central 
Division 

Before: Honorable William C. Mathes, 

Judge Presiding. 


No. 4601-WM Civil 


RALPH E. JONES, 
Plaintiff, 
Wisi 


SCHICK SERVICE, INC., a corporation, and 
SCHICK INC., a corporation, 
Defendants. 


Appearances: 

For the Plaintiff: Messrs. Harris, Kiech, Foster & 
Harris, by Ford Harris, Jr., Esq. 

For the Defendants: Lyon & Lyon, by Leonard S. 
Lyon, Esq., and Frederick W. Lyon, Esq. 


REPORTER’S TRANSCRIPT OF 
PROCEEDINGS ON PRE-TRIAL 
Los Angeles, California 
Tuesday, April 30, 1946 
% % % * aS * * 
Mr. Harris: Yes; I have several little things. 
On page 4 of the statement, under Item 8, it says 
that: 
“Plaintiff asserts that since February 15, 
1944 and prior to February 18, 1946, Schick, 
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Ine. has manufactured and sold substantial 
Numbers of each of said three types of electric 
shavers.”’ 


I would like to see if we can’t get a stipulation 
on that, because we will have to call witnesses to 
establish that fact, if it is a fact, and we believe 
it is. 


* * %* * * * % 


The Court: The point he has brought up now 
is the plaintiff’s assertion at lines 15 et seq. on page 
4 of the pre-trial statement ‘‘that since February 
18, 1944 and prior to February 18, 1946, Schick, 
Inc. has manufactured and sold substantial numbers 
of each of said three types of electric shavers, and 
since January 14, 1941 has so manufactured and 
sold in excess of 100,000 thereof.’’ 

Of course, if there is no allegation as to where, 
I was wondering, subject to your objection as to 
the immateriality of it, could the fact itself be 
stipulated to? 

Mr. L. 8. Lyon: We can stipulate that the fact is 
true if it be understood that in so doing I am not 
waiving any objections I have to the fact appearing 
in the case. 


* eke aS * * * 
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[Title of District Court and Cause. ] 
REPORTER’S TRANSCRIPT OF 
PROCEEDINGS 
Los Angeles, California 
Friday, September 19, 1947 


* * * * * * 


Mr. Harris: If the Court please, I offer into 
evidence as Plaintiffs’ Exhibit 1, a soft copy of the 
Jones patent in suit, No. 2,228,768. I also hand to 
the clerk a bound copy for the Court’s use, in which 
the drawings have been separated from the body of 
the specifications, so as to facilitate the reading of 
the patent and at the same time checking the 
drawings. 

The Court: Very well. The patent in suit 
will be received in evidence as Plaintiff’s Ex- 
hibit 1. [44*] 

* * * * * & ay 

Mr. Harris: The black one, this shaver which is 
identified as Exhibit 1 in the pre-trial statement, is 
offered into evidence as Plaintiff’s Exhibit 2. 

Mr. L. 8. Lyon: I object to that, your Honor, 
and I would like to suggest to counsel that he desig- 
nate against which defendant he is offering them in 
evidence. As far as any statement or evidence ap- 
pears in the stipulation, which is not in evidence, 
has not been read in evidence, that device has not 
been sold by Schick Service Company and there 1s 
no evidence here that the device has even been sold 
in the Southern District of California by the Schick 


Company. 


* Page numbering appearing at top of page of Reporter’s certified 
Transcript of Record. 
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The Court: Very well. I will overrule the ob- 
jection, and admit the Schick Captain model, 
marked Exhibit 2 on the pre-trial. It will be Ex- 
halite here. 

Mr. Harris: Next, if the Court please, 1 wish to 
offer [47] into evidence the further model shaver, 
which was identified in the pre-trial statement as 
Exhibit 3, that shaver being offered here as Plain- 
tiff’s Exhibit 3, and being the Colonel shaver manu- 
factured by the defendant. 

Mr. L. S. Lyon: On behalf of the defendant 
Schick Service Company I object upon the ground 
that the exhibit is not admissible against it. There 
is no foundation that it has ever had anything to 
do with the device. I should hike a ruling on that 
before 1 make an objection on behalf of the other 
defendant. 

* * ¥ * * a * 

The Court: I will overrule the objection of the 
defendant Schick Service Inc. with respect to the 
specimen called Colonel. Jt will be received in evi- 
dence and marked Plaintiff’s Exhibit 3. 

Mr. L. 8S. Lyon: May I ask for a ruling on the 
same objections by the Service Company, as to 
Captain ? 

The Court: What is the view of plaintiff with 
respect to the state of the record as to Captain, 
Exhibit 2? [50] 

Mr. Harris: If the facts are that the Captain 
has not been sold by Schick Service, Incorporated, 
of course it would not apply as against that defend- 
ant. However, it has been sold admittedly by the 
defendant Schick Incorporated. 


us. Ralph L. Jones 93 


The Court: I am not referring to Schick Incor- 
porated. I am referring to the defendant Schick 
Service, Incorporated. I don’t see anything in the 
pre-trial stipulation covering that. 

Mr. Harris: There is nothing that ties in Plain- 
tiff’s Exhibit 2 with Schick Service, Incorporated. 

The Court: Very well. Exhibit 2 is received in 
evidence only as to the defendant Schick, Inc.; not 
as against the defendant Schick Service. 

Mr. L. S. Lyon: I would like to make a similar 
objection on behalf of Schick, Inc. with reference 
to Exhibit 3, to wit, that there is no foundation laid 
that it has sold any such device within this district— 
manufactured, sold or used any such device in this 
district. 

The Court: The objection of both defendants 
with respect to the specimen called Colonel, now 
marked Exhibit 3, is overruled, and Exhibit 3 will 
be received in evidence. 

Mr. Harris: Next in order, if the Court please, 
I wish to offer into evidence as Plaintiff’s Exhibit 4, 
the Schick Super shaver, which is identified in the 
pre-trial statement as Exhibit 4. [51] 

Mr. L. 8S. Lyon: I would lke to make an objec- 
tion on behalf of Schick Service, Inc. that there is 
no foundation laid for the admission of this exhibit 
in evidence against it. It denies ever having sold 
any such device. 

The Court: Do you offer it as against the de- 
fendant Schick Service, Inc.? 
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Mr. Harris: If the fact is that Schick Service 
has not sold any such device in this district, [ am 
not offering it against them. 

The Court: Is there anything in the stipulation? 

Mr. Harris: Nothing in the stipulation which 
connects Exhibit 4 with the defendant Schick Serv- 
ice, Incorporated, as I recall. 

The Court: The objection of the defendant 
Schick Service, Inc. with respect to Exhibit 4 for 
identification, of Super, is sustained. 

Mr. L. S. Lyon: On behalf of Schick, Ine. I 
object to the offer of 4 upon the ground that no 
foundation has been laid to show that the device has 
been manufactured, used or sold by the defendant 
Schick, Inc. in this district. 

The Court: The objection of the defendant 
Schick, Inc. is overruled as to Exhibit 4 for identi- 
fication. The Schick Super is received in evidence 
as against the defendant Schick, Inc. only. 

Mr. Harris: Counsel for defendants have pro- 
duced still [52] another model shaver here which, 
as I understand their statement, is the Service Ex- 
change Model 240D, which the defendant Schick 
Service, Incorporated has exchanged here in this 
district. I ask that that be accepted into evidence 
as Plaintiff’s Exhibit 5. 

Mr. L. 8. Lyon: So far as the defendant Schick 
Service, Inc. is concerned, this is the device, and 
the only model device that it sells at all, your Honor, 
and I might explain the term ‘‘sell.’’ This Schick 
Service, Inc. is a service company. If your Schick 
razor becomes out of order, and they take it there, 
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and it can’t be repaired conveniently, they will take 
it in, and give him one of these Exchange models, 
so-called. For our purposes here, it cannot be said 
to amount to a sale. It is an exchange. [53] 

Mr. L. S. Lyon: For our purposes here it could 
be said to amount to a sale, a sale on exchange. 

The Court: It is manufactured by the Schick 
mic: ? 

Mr. L. 8S. Lyon: It is manufactured in Connecti- 
eut by Schick Ine.; and insofar as the exhibit is 
offered against Schick Inc., if it is offered against 
Schick Inc., why, it is objected to on the ground that 
the Schick Inc. has nothing to do with this device 
in this district; and there is no foundation laid for 
showing that this device has been manufactured, 
used or sold by Schick, Inc. in the Southern District 
of California. 

The Court: Your objections are overruled and 
Service Exchange Model 240D is received into evi- 
dence and will be marked Plaintiff’s Exhibit 5—is 
it, My. Clerk? 

The Clerk: Yes, your Honor. 

The Court: Received into evidence as against 
both defendants. 

Mr. Harris: Next, if the Court please, I wish 
to offer into evidence the plaintiff’s interrogatories 
addressed to the defendants in this case which are 
on file in the case, as Plaintiff’s Exhibit 6-A. 

The Court: 6-A? 

Mr. Harris: 6-A, because I wish to offer the 
answers as Exhibit 6-B. 
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The Court: Identify them as by date of filing. 
Are [54] those the interrogatories consisting of 
seven pages filed May 2, 1947? 

Mr. Harris: That is correct, your Honor; filed 
May 2, 1947. 

The Court: They will be received into evidence 
and marked Plaintiff’s Exhibit 6-A. 

Mr. Harris: Next, if the Court please, we will 
offer into evidence as Plaintiff’s Exhibit 6-B the 
defendant’s answers to plaintiff’s interrogatories, 
the filing date of which is July 16, 1947. 

The Court: Answers of both defendants, plural 
possessive answers, ‘‘defendants’ answers ?”’ 

Mr. Harris: That is correct; ‘‘defendants’ an- 
swers to interrogatories propounded by plaintiff.’’ 

The Court: The answers will be received into 
evidence and marked Plaintiff’s Exhibit 6-B. 

Mr. Harris: Next, if the Court please, we wish 
to offer into evidence certain portions of the pre- 
trial statement which was filed on April 26, 1946, 
entitled ‘‘ Pre-Trial Statement,’’ except that I shall 
simply read, with the Court’s permission, the por- 
tions of that pre-trial statement which we offer into 
evidence. 

The Court: You are referring now to the origi- 
nal pre-trial statement filed April 26, 1946? 

Mr. Harris: That is correct, your Honor. [55] 

The Court: And not to any supplement? 

Mr. Harris: Not now, I am not referring to a 
supplement. I am merely referring to the original 
stipulation filed on April 26, 1946. 
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The Court: Very well. Will you identify the 
portions by paragraph numbers ? 

The Court: All of page 1, then, goes in except 
the caption? | 

Mr. Harris: All of page 1 goes in. All of page 2, 
which includes paragraphs numbered 3, 4, 5 and 6, 
except for the last line, reading: ‘‘Defendants deny 
that Schick, Inc., has a regular and”’ 


Also, on page 3, I exclude in the last line the 
words: ‘‘Plaintiff asserts that said Bosk at all 
times.’’ The first line of page 4 I exclude. 

The sentence beginning in line 24 and ending in 
line 28 on page 4 I exclude. 

*% * oS * aS * * 

On page 5 we offer all the material down to line 
15. We exclude and do not offer paragraphs 12 and 
13 on page 5. We offer all of paragraph 14, com- 
mencing on page 5 and ending on page 6. 

On page 6 we offer the whole page, with the ex- 
ception of the following words at the commence- 
ment of paragraph 15: ‘‘Defendants deny that the 
Jones letters patent in suit, particularly the claims 
to be relied thereon by plaintiff, are valid;” . 

And the line appearing at the—rather, the sen- 
tence, the last sentence in paragraph 15, which is in 
lines 27 to 30, inclusive, on page 6. 

The Court: You wish, excluded ? 

Mr. Harris: Excluded, yes, your Honor. We are 
not offering that. 
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Mr. L. 8. Lyon: In connection with paragraph 
14 is counsel offering the exhibit referred to in that 
paragraph, Col. Jones’ letter? 

The Court: I take it that would be a part of his 
offer. 

Mr. L. 8S. Lyon: I should think that the docu- 
ments should [62] be produced and marked as ex- 
hibits in the case. 

Mr. Harris: My thought, if the Court please, is 
that those exhibits bear different numbers than will 
be accorded them in evidence here, and | would pre- 
fer to offer them separately as separate numbers. 

The Court: Very well. Then with respect to 
paragraph 14, dealing with notice of infringement, 
do you wish to exclude when the reporter copies into 
the record, I take it, the last sentence of the para- 
graph, referring to a copy of the letter, the sentence 
at. the top of page 6, is that correct? 

Mr. Harris: No. I think that should go in, too. 
However, we will offer into evidence as a separate 
exhibit this letter which was identified as Exhibit 5. 
It will then be offered as Plaintiff’s Exhibit 8. 

~ cS * % ae ae * 

The Court: Very well; you offer all of para- 
graphs 16 and 17? 

Mr. Harris: All of paragraph 16, none of para- 
graph 17, all of paragraph 18. 

% *% ¥ % ¥ * * 

(At this point in the record such, portions of 
the ‘‘Pre-Trial Statement’’ as indicated by 
counsel for plaintiff to be included are copied 
into the transcript as follows:) 
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“Pursuant to the Pre-trial Order of this Court 
dated January 15, 1946, the parties to the above- 
entitled suit, by their respective attorneys, ror the 
purpose of simplifying the issues in the trial of 
this cause, agree as follows: [66] 


ot. 

“The action was commenced July 6, 1945, by the 
plaintiff Ralph E. Jones against Schick Service, 
Inc., a corporation, and Schick, Inc., a corporation, 
for the alleged infringement of plaintiff's Patent 
No. 2,228,768. 

2. 

“Plaintiff Ralph E. Jones is a citizen of the State 
of California, residing in the City of San Diego, 
California, and is the owner of the patent In suit, 
No. 2,228,768, which issued to him on J anuary 14, 
1941, a copy of which is attached hereto as Exhibit i, 

“Defendants Schick Service, Inc., and Schick, 
Inc., are each duly incorporated wien the laws of 
the Sate of Delaware. 

co 

‘“As shown by the Marshal’s return, service was 
made by the Marshal upon the defendants Schick 
Service, Inc., and Schick, Inc., by handing to and 
leaving a true and correct copy of the summons and 
complaint ‘with J. P. Bosk, Mgr., personally, at 
Los Angeles, in said District, on the 9 day of July, 
1945.’ re 
a = 

“Prior to July 19, 1941, the defendant Schick, 
Inc., was named Schick Dry Shaver, Inc., but 4i 
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that month [67] changed its name to Schick, Inc., 
and since that time has been so known. It qualified 
to do business in California as a foreign corporation 
on January 23, 1939, and withdrew by certificate 
dated December 19, 1941, and since that date has 
not been qualified to do business in California. 


cor 
9) 


“Prior to July 19, 1941, the defendant Schick 
Service, Inc., was named Schick Shaver Service 
Corporation, but in that month changed its name 
to Schick Service, Inc., and since that time has been 
so known. It qualified to do business in California 
as a foreign corporation on December 13, 1938. 


ey. 

‘‘Defendants admit that defendant Schick Serv- 
ice, Inc., has a regular and established place of busi- 
ness at 443 South Spring Street, Los Angeles, 
California, within the Southern District of Cali- 
fornia, Central Division, and that Schick Service, 
Inc., is a wholly owned subsidiary of Schick, Ine. 

‘‘ Defendants deny that Schick, Inc., has a regular 
and established place of business within the South- 
ern District of California, Central Division. 


Cla 
‘Defendants admit that Schick, Inc., continuously 
since prior to the year 1931 has been, and is now, 
engaged in the manufacture and sale of electric dry 
shavers, with its principal place of business in 
Stamford, Connecticut; * * * Defendants admit that 
the method of doing business of Schick, Inc., at all 
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times mentioned herein is as follows: It has a num- 
ber of distributors and jobbers in Southern Cali- 
fornia who take orders for dry shavers from’ retail 
outlets and they transmit those orders to the home 
office of Schick, Inc., in Stamford, Connecticut, 
where the orders are filled and shipped; the bills 
for such shipments are sent to the distributors and 
jobbers who are accountable to Schick, Inc., for the 
moneys due on the dry shavers upon the orders of 
the distributors and jobbers; Schick, Inc., has desk 
space in the premises of Schick Service, Inc., at 4438 
South Spring Street, Los Angeles, California, for 
which desk space it compensates Schick Service, 
Inec., monthly; the name of Schick, Inc., appears m 
the telephone books and classified directories in the 
City of Los Angeles and upon the door at 443 South 
Spring Street, Los Angeles, California; Schick, 
Inec., maintains no bank account in the Southern 
District of California; J. P. Bosk, prior to the date 
of the commencement of this action was and still is 
District [69] Sales Supervisor for Schick, Inc., for 
Southern California and Arizona, residing at Los 
Angeles, California, and using said desk space in 
the performance of his duties for Schick, Inc. * * * 


ee 
‘*Defendants admit that, prior and subsequent to 
the filing of the complaint herein, the defendant 
Schick, Inc., has manufactured and sold three types 
of electric dry shavers, known as the Schick ‘‘Cap- 
tain,’’ a specimen of which is marked HWxhibit 2; 
the Schick ‘‘Colonel,’’ a specimen of which: ‘is 
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marked Exhibit 3; and the Schick ‘‘Super,’’ a speci- 
men of which is marked Exhibit 4. These exhibits 
are retained by counsel for defendants and will be 
produced at the trial of this action. Defendants 
admit that since January 14, 1941, Schick, Inc., has 
manufactured and sold electric shavers of the types 
illustrated by said Exhibits 2 and 3, but defendants 
deny that Schick, Inc., has manufactured or sold 
any of said electric shavers in the Southern District 
of California. Plaintiff asserts that since february 
18, 1944, and prior to February 18, 1946, Schick, 
Inc., has manufactured and sold substantial num- 
bers of each of said three types of electric shavers, 
and since January 14, 1941, has so manufactured 
and sold in [70] excess of 100,000 thereof. Defend- 
ants contend that until infringement has been ad- 
judged and an accounting ordered the quantity of 
shavers sold is immaterial. 


66g. 

‘fe * * Defendants admit that since January 14, 
1941, and prior to the commencement of this action 
the defendant Schick Service, Inc., maintained at 
its store at 443 South Spring Street, Los Angeles, 
California, a service exchange whereby an owner of 
a Schick dry shaver could obtain from Schick Serv- 
ice, Inc., at said location a new dry shaver, known 
as a “‘Service Exchange Model,’’ by there delivering 
his dry shaver and the sum of Eleven Dollars 
($11.00) to Schick Service, Inc., when he can use 
his present cord, and Hight Dollars ($8.00) if the 
shearing head of the old shaver can be used on the 
exchange assembly. 
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1:0: 

‘Defendants admit that Schick Service, Inc., sub- 
sequent to January 14, 1941, and prior to the com- 
mencement of this action, has exchanged in the 
Southern District of California, Central Division, 
in the manner set forth in Item 9 above, Schick dry 
shavers of the type known as the Exchange Service 
Model 240D; and admit that the Schick Service Ex- 
change Model 240D is mechanically substantially 
identical with the Schick [71] ‘‘Colonel’* exempli- 
fied by said Exhibit 3. 


* % % 


‘14. 

‘Defendant Schick, Inc., admits the receipt at 
Stamford, Connecticut, on January 24, 1941, of ‘a 
notice of infringement by the letter dated January 
21, 1941, from Ralph E. Jones, addressed to this 
defendant under its then name of Schick Dry 
Shaver, Inc. A true and correct copy of said letter 
accompanies this statement and is marked Exhibit 5. 


Bilas 

‘Defendants deny that the Jones Letters Patent 
in suit, particularly the claims to be relied thereon 
by plaintiff, are valid; that upon the trial of this 
action, the defendants will rely upon the followmg 
United States Letters Patent as an anticipation of 
the invention claimed in the patent in suit or as 
showing a lack of invention by Jones, copies of 
which patents accompany fhis statement and are 
marked as follows: 
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‘* Exhibit Issued to Patent No. 
6 Peterson 1,744,280 
7 Blackmore 1,788,614 
8 Ventimiglia 1,801,889 
9 Cordova 1,795,836 

10 Kaufmann TSE U7 
11 Bergendahl 1,337,429 
12 Szabo lio, 023 
13 Friedman 1,516,635 
14 McArdle 1,723,362 
15 Dean 2,014,882 


Defendants will also rely on the McGill catalogue, 
attached hereto as Exhibit 16, together with a paper 
punch marked as Exhibit 17, as an anticipation of 
the Jones patent in suit or as showing a lack of 
invention. * * * 

elites 

‘*Both parties agree: 

‘‘Ca) That uncertified printed copies or uncerti- 
fied photostatic or photographie copies of United 
States Letters Patent may be introduced and re- 
ceived in evidence, subject to the legal objections as 
to their relevancy and materiality, with the same 
force and effect as the originals, and that the 
printed dates of application and issuance of such 
Letters Patent shall be taken as prima facie evi- 
dence of the actual dates respectively thereof, sub- 
ject to correction at any time for errors; and 

‘‘(b) That uncertified photostatic or typewritten 
copies of the file wrapper and contents, or the file 
history and contents, of the Jones patent, No. 
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2,228,768, may be introduced and received in evi- 
dence, without further proof of authenticity, subject 
to the legal objections as to their relevancy and 
materiality, with the same force and effect as the 
originals and subject to correction at any time for 
errors. 


‘‘Second Cause of Action 
oe lier 

‘‘On February 18, 1946, plaintiff served upon C. 
Verne Ivey, as the then attorney for the defendants, 
his amended complaint, in which a second cause of 
action is alleged against the defendant Schick, Inc., 
for an account of royalties allegedly due upon an 
allegedly oral license under the Jones patent .No. 
2,228,768 entered into on or about January 29, 1941], 
between plaintiff and this defendant under its then 
name of Schick Dry Shaver, Inc.’’ 


* % * # % “% Kore 


Mr. Harris: Your Honor will recollect that we 
were specifying at the last session the portions of 
the pre-trial statement which is marked Plaintiff’s 
Exhibit 7. [77] 

2 * * ¥ 55 & * 


The Court: Very well. Paragraphs 23 and 24 
are received. Paragraphs 23 and 24, page 15 of 
the stipulation, are received, on the understanding, 
as I have it, that the exhibits referred to therein 
are not now offered, is that correct ? 

Mr. Harris: That is correct. 
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(At this point in the record the remaining 
portions of the ‘Pre-Trial Statement’? as in- 
dicated by counsel for plaintiff to be included 
are copied into the transcript as follows:) 


623. 


‘Both parties admit that the above Exhibits 18 
to 31, inclusive, true copies of which accompany 
this statement, were written upon the dates set forth 
therein and by the persons whose signatures are 
attached thereto and were [82] received by the 
respective addressees in due course of transmission 
of mail; and further admit that the same, or copies 
thereof, may be introduced and received in evidence 
without further proof of authenticity, with the 
same force and effect as the originals, subject to 
the legal objections as to their relevancy and ma- 
teriality, subject to correction at any time for 
errors. 
oa 24. 

. “Plaintiff in support of its first cause of action 
will also rely on photographs of the dry shaver, 
Exhibit 3, made by plaintiff, copies of which are 
attached hereto and marked as Exhibits 32, 33, 34, 
and 35, which defendants admit are true and ac- 
curate photographs of said exhibits; and defendants 
further admit that said Exhibits 32, 33, 34 and 35 
may be introduced and received in evidence without 
further proof of authenticity, subject to the legal 
objections as to their relevancy and materiality.”’ 


* 28 * oS % * * 
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My. Harris: That is correct. As Exhibit 8 I 
wish to offer Exhibit 5, so identified in the ae tal 
statement. [84] = 

The Court: Very well. The one attached to the 
original pre-trial stipulation in the file, marked 
Exhibit 5 to that stipulation, will be marked. Any 
objection to the offer? 

Mr. L. S. Lyon: There is no objection to this. 

The Court: Very well, it will be received m 
evidence, marked Plaintiff’s Exhibit 8. 

Mr. Harris: Next, if the Court please, we offer 
as Plaintiff’s Exhibit 9 the letter from the plaintiff 
to the Schick Dry Shaver Inc., dated January 30, 
1941, being identified as Exhibit 18 in the pre- “ae 
statement. [85] 

Mr. Harris: Very well. We shall offer this first 
letter, which is the pre-trial exhibit 5—excuse me— 
which is pre-trial exhibit 18, as Plaintiff’s Exhibit 9. 

We shall offer letter dated February 5, 1941, 
which is pre-trial statement exhibit 19, as Plaintiff’s 
Exhibit 10. 

We shall offer the letter dated February 10, 1941, 
which is marked as pre-trial statement exhibit 20, 
as Plaintiff’s Exhibit 11. 

We shall offer the letter dated February 17%, 1941; 
which is pre-trial statement exhibit 21, as Plaintin’ S 
Exhibit 12. 

We shall offer the letter dated February 20, 1941, 
which is pre-trial statement exhibit 22. as Plaintiff’s 
Exhibit 13. 
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We shall offer the letter dated March 9, 1941, 
which is pre-trial statement exhibit 23, as Plaintiff’s 
Exhibit—excuse me, your Honor. We are not offer- 
ing exhibit 23 attached to the pre-trial statement. 
That was an error. 

We offer the pre-trial statement exhibit 24, which 
is the letter dated March 13, 1941, as Plaintifi’s 
exhibit 24. 

The Court: That is the letter of March 13th? 

Mr. Harris: The letter of Mareh 13th. 

The Court: From Merrick to Jones? 

Mr. Harris: From Merrick to Col. Jones; yes, 
sir. Those are the only letters that the plaintiff is 
offering in connection with this transaction. [89] 

& ¥ * * * ¥ * 

The Court: * * * First, I will rule as to the 
admissibility of these exhibits 9, 10, 11, 12, 13, and 
14 as to the first cause of action. I will overrule 
the defendants’ objection with [91] respect to those 
documents, that chain of correspondence, in evi- 
dence as to the first cause of action. [92] 

* x * * % ¥ * 

Mr. Harris: Yes, your Honor. 

Next, plaintiff wishes to offer the photograph 
which is attached to the pretrial statement as pre- 
trial exhibit 32. Plaintiff offers that as Plaintiff’s 
Exhibit 15. 

The Court: And again, you wish the photograph 
which is attached to the original pre-trial stipula- 
tion as exhibit 32 marked for that purpose? 

Mr. Harvis: I! think that is desirable, if the 
court please. 
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The Court: Is there objection? 

Mr. L. S. Lyon: If your Honor please, I would 
like the record to show by the exhibits, physical 
exhibits that have been received in the case, which 
physical exhibit that is a photograph of. 

The Court: Very well. The first photograph 
which is attached to the pre-trial stipulation and 
marked exhibit 32 thereof is received now into 
evidence as Exhibit 15 upon the trial; and that is 
the photograph of which razor? 

Mr. Harris: That is a photograph of Exhibit 
3 in this case. 

The Court: It is a photo of Exhibit 3 which is 
the Colonel, is that it? 

Mr. Harris: That is correct. 

Mr. L. S. Lyon: I ask that that photograph be 
received [95] subject to the same objections and 
the same rulings as the court made in receiving 
Exhibit 3. 

The Court: Yes; the record will so show and 
the objections are overruled. 

Mr. Harris: Next, the photograph attached to 
the pre-trial statement as exhibit 33, which is a 
side view of the Schick Colonel Shaver, Exhibit 3, 
is offered into evidence as Plaintiff’s Exhibit 16. 

Mr. L. S. Lyon: I ask that that exhibit, if re- 
ceived, be received subject to the same objections 
and the same rulings as were made with respect to 
Exhibit 3. 

The Court: Very well; the record will so show, 
and the objections are overruled and the document 
is received as Exhibit 16 into evidence. 
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Mr. Harris: Next, if the court please, plaintiff 
offers into evidence the third photograph which is 
attached to the pre-trial statement as Exhibit 34, 
and plaintiff offers that photograph into evidence 
as its Exhibit 17. 

My. L. 8. Lyon: I ask that the last mentioned 
exhibit, the photograph, be received into evidenee, 
if it is received, subject to the same objections and 
same rulings as were made in connection with re- 
ceipt of Exhibit 3 into evidence. 

The Court: It is stipulated, gentlemen, that the 
Exhibit 34 attached to the pre-trial stipulation is a 
photograph of Exhibit 3, the specimen razor the 
‘*Colonel’’ [96] in evidence? 

Mr. Harris: That is correct, your Honor. The 
same applies to all these photographs that we are 
offering. 

The Court: They are all photographs of the 
Colonel ? 

Mr. Harris: Of the Colonel, different views of 
the Colonel. 

The Court: Very well. You said ‘‘his exhibit,” 
you referred to the plaintiff, his exhibits? 

Mr. Harris: That is correct; his exhibits. 

The Court: Exhibit 34, the photograph attached 
to the pre-trial stipulation and so marked, will be 
received into evidence and will be marked in evi- 
dence Plaintiff’s Exhibit 17. 

Mr. Harris: Next in order, if the Court please, 
we offer into evidence the fonrth photograph at- 
tached to the pre-trial statement and marked ex- 


vs. Ralph E. Jones lait 


hibit 35 in connection therewith, which is a side 
view of the Shick Colonel Shaver, as Plaintiff’s 
Exhibit 18. 

Mr. L. S. Lyon: We ask that Exhibit 18 be 
received subject to the same objections and same 
rulings as were had and made in connection with 
the receipt of Exhibit 3, your Honor. 

The Court: The record will so show. The objec- 
tions are overruled and the photograph will be 
marked into evidence as Plaintiff’s Exhibit 18. [97] 

Mr. Harris: Next, if the court please, the plain- 
tiff offers into evidence the stipulation supplement- 
ing the pre-trial statement, filed in this court on 
June 3, 1946, as Plaintiff’s Exhibit 19. 

The Court: Do you offer the entire document? 

Mr. Harris: The entire document, if the Court 
please. 

The Court: Do you desire it copied into the 
record at this point? 

Mz. Harris: No; that is not necessary, if your 
Honor please. 

The Clerk: Do you mind checking the record 
here? I have a document dated June 1, 1946. I 
wonder if we are referring to the same document. 

Mr. Harris: This document is entitled ‘“‘Stipu- 
lation Supplementing Pre-Trial Statement”’ and our 
record shows that it was filed on June 3, although 
it might have been filed on June Ist. 

The Court: What does the file mark show, Mr. 
Clerk? 

The Clerk: The file mark shows June Ist, 1946. 
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Mr. Harris: That is the document referred to, 
if the Court please. If I may examine it? Yes; 
examination shows that that is the document offered. 

The Court: Then the ‘‘stipulation supplement- 
ing pre-trial statement,”’ filed as one of the papers 
in this case on June 1, 1946, is received into evi- 
dence as Plaintiff’s Exhibit 19. [98] 
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RALPH E. JONES 


the plaintiff, called as a witness in his own behalf, 
having been first duly sworn, testified as follows: 


The Clerk: Please state your name. 
The Witness: Ralph E. Jones. 


Direct Examination 
By Mr. Harris: 

Q. Kindly state your age and residence. 

A. My age is 62. My residence is 4150 Bradford 
Drive, San Diego 4, Calif. 

Q. What is your occupation ? 

A. After a little over 35 years’ service I was re- 
tired from the United States Army in 1939, due to 
physical disability. 

Q. With what rank? A. Colonel. 

Q. Are you the Ralph E. Jones named as the 
patentee in the patent in suit No. 2,228,768? 

A. Yes, sir, I am. 

Q. Are you, so far as you know, the owner of all 
right, title and interest in and to this patent? 

m. Yes, sir. [100] 

Q. You have never assigned it, or any part of it? 

A. Never. 
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(Testimony of Ralph E. Jones.) 

Q. During your Army career did you have any 
specialized training of any sort, or specialized 
duty ? 

A. I was with the tanks for five years. 

Q. What did that involve, in a general way? 

A. My particular assignment—first, I was as- 
signed by the War Department to the Tank School 
of the Army as instructor for the officers’ class 
there, and after I had served there one year I was 
selected to be on the Tank Board of the Army for 
the general work pertaining to that board, and spe- 
cifically also for the purpose of writing a manual 
for the tank units and the equipment that the tanks, 
and the various kinds of equipment that those tank 
units used. At that time, as a member of the Tank 
Board, we had to make and recommend and design 
tanks. We had to test knowledge and construction 
pertaining to tanks, and various other articles, and 
to this equipment pertaining to the units that em- 
ployed tanks, and I also commanded a tank bat- 
talion for one year. 

Q. Did that work, in connection with that mat- 
ter, require knowledge of the construction, detail, 
and features of the tanks, as employed by the Army ? 

Weweeese sir, it did. 

Q. I note that the patent in suit issued on Janu- 
ary 14th, 1941. Did any other United States let- 
ters patent on, [101] or pertaining in any way to 
diy shavers, issue to you during the month of Janu- 
ary, 1941? A. No, sir, they did not. 


114 Schick Service, Inc., and Schick, Ine. 


(Testimony of Ralph E. Jones.) 

Q. Haye you ever obtained any other patent of 
any kind on electric shavers, other than the patent 
in suit? A. Yes, four others. 

Q. Prior to the application that you made for 
this patent in suit, which is identified here as Ex- 
hibit 1, had you made any prior applications for 
patents on electric shavers, or for appliances in con- 
nection with electric shavers? 

A. No, I had not. 

@. Ave vou a user of an electric shaver, Colonel 
Jones? 

A. Yes, sir, I have used an electric shaver for 
a number of years. I have had and used five dif- 
ferent types of Schick shavers, besides other makes. 

Q. By Schicks, do you mean shavers made by 
the Schick Company? 

A. Made by Schick, Incorporated, yes. 

Q. When was it that you first used a dry shaver 
made by the Schick Company. 

A. In the summer of 1935. 

Q. Do vou have that shaver at the present time? 

A. No, sir, 1 done (ilizg 

Q. What happened to it? 

A. Oh, it was exchanged for a newer one, a little 
different. 

Q. Do you have a drawing or sketch or illustra- 
tion that would illustrate the type of cutting head 
that was employed on that shaver, which you say 
vou used in 1935? 

A. Yes, sir, I assume and believe that was the 
1935 type of Schick shaver. It was the one that 
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(Testimony of Ralph E. Jones.) 

preceded the one that had the S on the shell, and 
T have a copy here of the Schick patent that was 
applied for in September of 1935, and a profile 
view of the cutter head,—a transverse profile of the 
cutter head. It shows very sharp longitudinal edges 
on the cutter head, and while the shaver that I used 
in 1935 did not have probably edges as sharp as 
shown in this drawing, they were, nevertheless, very 
sharp when you consider that the shaver was ma- 
nipulated on the surface of the face. This is the 
patent I refer to. [103] 

Mr. Harris: May I ask that this patent be re- 
ceived into evidence as Plaintiff’s Exhibit next in 
number, to illustrate the testimony of the witness? 

The Court: The patent number? 

Mr. Harris: Patent No. 2,051,106, issued on 
June 23, 1936, on an application filed September 
20, 1935. 

The Court: To whom? What is the name of the 
inventor ? 

Mr. Harris: Schick. 

The Court: Schick. 

The Clerk: Jacob Schick, your Honor. 

Mr. Harris: If the Court please, that would be 
Plaintiff’s Exhibit No. 20. 

The Court: 20 received into evidence. 

Q. (By Mr. Harris): Col. Jones, I show you 
Plaintiff's Exhibit 2. Do you recognize that device? 

A. Well, it is a Schick shaver with the earliest 
form of whisk-it attachment. 
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(Testimony of Ralph E. Jones.) 

Mr. L. S. Lyon: If your Honor please, I don’t 
like to interfere, but the witness was asked if he 
could recognize something. That calls for a yes or 
no answer. I think he should not volunteer. It de- 
prives us of an opportunity to object. 

The Court: The answer ‘‘it is a Schick shaver’’ 
may stand. The remainder of the answer may be 
stricken. Does that meet your objection? [104] 

Mr. L. S. Lyon: Yes, your Honor. 

Q. (By Mr. Harris): Did you ever use a shaver 
of that character? 

A. It does not appear to me that I did, because— 
may I say why? 

Mr. Harris: No; it is not necessary, unless coun- 
sel wishes to cross-examine you. 

A. The shell, the shell looks—— 

Mr. L. 8. Lyon: I object to volunteering here, 
your Honor. 

The Witness: The shell has the appearance of 
one that I used. 

Q. (By Mr. Harris): I show you Plaintiff’s 
Exhibit 3, identified in evidence. Do you recognize 
that device? 

A. That is unquestionably the late type 

Mr. L. S. Lyon: I object to that. It calls for a 
yes or no answer. 

The Court: Well, I can’t tell him what to an- 
swer, but he may answer it. I take it when he says 
‘that unquestionably is,’’ that means that he recog- 
NiIVES ib; 


The Witness: I recognize this as—— 
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(Testimony of Ralph E. Jones.) 

The Court: Do not argue your answers, Mr. 
Jones. 

The Witness: Yes, sir. 

The Court: Just answer the questions as explic- 
itly as you ean. [105] 

The Witness: I recognize this as the Colonel 
type of shaver. I don’t mean by that the early 
Colonel type but the recent Colonel type that is still 
on the market. I have one just like it. 

Q. (By Mr. Harris): I show you Plaintiff’s 
Exhibit 4. Do you recognize that device? 

A. Yes, sir. This is the Schick Super, a recent 
model. 

Q. Have you been a regular user of Schick shav- 
ers since the summer of 1935? 

A. Almost all of that time; yes, sir. I have used 
dry shavers all of that time. There was a period of 
perhaps six or eight months when I was using a 
Remington made by Remington-Rand. 

Q. During that period, on an average how fre- 
quently have you used such a shaver? 

A. I shave on an average a little bit in excess 
of once per day. 

Q. Since the issue of your patent in suit on Jan- 
uary 14, 1941, have you ever had any negotiations 
of any kind with Schick, Inc.? 

A. Wesesir. Yessir; I have: 

Q. Who made the original contact in connection 
with those negotiations after the issuance of your 
patent? 

A. Well, the actual starting of the negotiations 
was on [106] the initiative of Schick Corporation. 
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(Testimony of Ralph E. Jones.) 
I had written a letter but they had not received it. 

Q. Can you state when it was that you were first 
contacted by a representative of Schick Company? 

A. Well, ves, sir; IT can. It was either on@iie 
evening of January 21, 1941, or on the morning of 
January 22nd that I was contacted, perhaps not by 
an agent of the company, but by a friend of the gen- 
eral attorney of the company as a preliminary. [107] 
-Q. (By Myr. Harris): Do you have any written 
record in mind that helps you fix this date? 

A. Yes, sir. 

Q. Will you produee it, please? What is it? 

A. I have a diary, if I wish to refer to it. 

Q. Will vou refer to any entry in that diary 
which you say refreshes your recollection as to that 
date? [109] 

* * * * aS * 

The Court: Are you attempting to lay a founda- 
tion to offer the entry ? 

Mr. Harris: Yes, your Honor. 

The Court: Very well. He may identify a page 
without reading it. We do not want to hear the 
page. 

Can you find anything in that diary that refreshes 
your recollection as to that date? 

The Witness: Yes, sir. Yes, your Honor; on 
page 74. 

The Court: <All right. Did you make that entry ? 

The Witness: I made this entry on January the 
ile t, 
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(Testimony of Ralph E. Jones.) 

The Court: What year? [110] 

The Witness: 1941. 

The Court: Is it your practice to make the en- 
tries on the same day that the event described 
occurs ? 

The Witness: Yes, sir. Yes, your Honor; it is. 

The Court: Did you make that entry on that 
date, on the same day as the evenis referred to 
occurred ? 

The Witness: Yes, your Honor; I did. 

The Court: Is it in your handwriting? 

The Witness: It is; yes, sir. 

* BP * oe * * 

The Court: Do you have any independent recol- 
lection of the date now that you have refreshed 
your memory? In other words, do you remember the 
date? 

The Witness: I don’t know that 

The Court: Now that you have refreshed your 


memory, or are you relying entirely upon the book? 

The Witness: JI would know without the exist- 
ence of this book that that date was just about 
January 21st. 

The Court: And when you look at the book does 
that refresh your recollection that it was Janu- 
ary 21st? [112] 

A. Well, I know from the book that it was Jan- 
uary 21st. 

The Court: Do you know it by anything that you 
see in the book, apart from the date that is on the 


page? 
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A. Maybe I can best answer that question a little 
bit indirectly: That date of entry, when I see it, 
I know that I made it on the date entered. 

The Court: In other words, you recollect, by 
‘Jooking at that book—your memory is refreshed as 
to what happened on that day? 

The Witness: Yes, your Honor. [113] 

* 
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The Court: He says he refreshes his recollec- 
tion, and his recollection is positive. Objection 
sustained. 

Q. (By Mr. Harris): When did you first ob- 
tain a copy of your patent in suit? 

A. On January 21, 1941. That was the original; 
not a copy. 

Q. It was the original patent you received ? 

A. Yes, sir. 

Q. What did you do, if anything, in connection 
with that patent, as relates to the defendants or 
either of them, in this case? 

A. I veceived that patent in the morning, and 
I almost immediately composed and typed a letter 
addressed to the Schick Company, and I mailed the 
letter that same day. 

The Court: That was the day of the 20th? 

A. The 21st of January. 

The Court: You received your patent that day, 
and wrote the Schick people the same day, is that 
correct? A. Yes, vour Honor. 

Q. (By Mr. Harris): I show you Plaintiff’s 
Exhibit 8. [114] Is that a copy of the letter which 
you are now referring to? 
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A. Yes, sir, that appears to be a copy of the 
letter that I wrote on January 21st. 

The Court: * * * Did you write this letter be- 
fore you heard from this representative whom you 
say was a friend, some lawyer of the Schick 
Company ? 

The Witness: Yes, your Honor. 

Q. (By Mr. Harris): How much before? 

A. I think that I mailed the letter early in the 
afternoon, and I think that I got the telephone 
eall the evening of the same date. 

¥ % *% * % %¥ 

Q. (By Mr. Harris): From whom? 

A. Mr. Joseph Taylor, an attorney, of Los 
Angeles. 

Q. What was said by you, and what was said by 
him at that time over the telephone? 

Mr. L. 8. Lyon: I object upon the ground first 
that the matter is incompetent; no foundation for 
receiving statements out of court between this wit- 
ness and Mr. Taylor. And, [115] second, if this pur- 
ports to go into the negotiations between the plain- 
tiff and the defendant subsequent to the writing of 
Exhibit 8, that they are privileged, and im the 
nature of settlement negotiations. The witness at 
that time directed a communication and a demand 
to the Schick Company. 

The Court: Is there any issue as to Mr. Tay- 
lor’s authority to speak? 

Mr. &. S. Lyon: No, there is no issne, your 
Honor. I don’t think he had any authority to speak 
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for the Schick Company, but they are leading up 
to an introduction of an attorney that came out 
here later from the Kast, that did represent the 
Schick Company. 

The Court: Is there any issue as to the Schick 
agent’s delegation of authority to Taylor? 

Mr. L. S. Lyon: Not when he arrived. 

The Court: At the time of this conversation ? 

Mr. L. 8. Lyon: No. 

The Court: Objection overruled. I will receive 
the evidence. It is understood that no evidence is 
being received on the second cause of action, of 
course, to establish an oral contract for a license? 

Mr. Harris: So understood. Your Honor under- 
stands also, of course, we urge that the evidence 
even as to that should be received under Rule 44 (ce), 
but we understand your Honor’s ruling is confined 
to that. I don’t propose to argue the [116] contract 
question. 

The Court: [ understand you want to preserve 
your rights. All the evidence is, of course, with the 
understanding that you are offering it on both 
causes of action. 

Mr. Harris: That is correct. 

The Court: And you are asking as to any ex- 
cluded evidence, the record may be made on it; as 
long as it is received in the record under the first 
cause of action that will be a record on the excluded 


evidenec as to the second cause of action. 
x & * a * * 
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The Court: What did Mr. Taylor say to you, _ 
what did you say to him? Isn’t that your penn” 
Mr. Harris: That is correct. , 


A. The telephone in my house rang, and ih an- 
swered it. The man said: ‘‘Is this Ralph E. Jones 
speaking ?’’ or words to that effect. And I replied 
in the affirmative, and I think that he introduced 
himself as Mr. Taylor in Los Angeles. At [117] any 
rate, he asked me, in substance, ‘‘ Are you the holder 
of a recent patent pertaining to electric shavers ?”’ 
And I replied that I was; that it had just arrived, 
or words to that effect. And he asked me if I had 
formerly lived in Grand Rapids, Michigan, and I 
replied that I had, and I think as a matter of fact, 
that question came before the question about if I 
was the holder of the patent dealing with electric 
shavers. 

The Witness: He said, ‘‘I have a friend,’’ or 
words to that effect,—‘‘I have a friend that wants 
to come and see you about the patent, and we want 
to find out if we can come down to San Diego to see 
you,’’ and he asked me if I was planning to be out 
of town in the near future, and I told him that I 
was not planning to be out of town; that I would be 
glad to see them, and talk with them about the 
matter at any time. 

The Court: Did he tell vou who the friend was? 

The Witness: No, sir, he did not. And he seid 
that he would phone me later, shortly before they 
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came down to see me, if that was all right with me, 
and I replied that it was. And that ended that tele- 
phone conversation. 

Q. (By My. Harris): Did you have any further 
conversation at a later date with this Mr. Taylor? 
a * + * % ¥ + 

A. <A day or two later—I am practically certain 
it was on the morning of January 24th, I received 
another plione call from Mr. Taylor, and he asked 
me if 1t would be convenient for him and this other 
inan interested in the shaver patent to come down 
and see me; that they contemplated driving down, 
and that they would arrive at San Diego at about 
4:00 p.m. That would be on the 24th. And I said 
that would be fine; and that was that. 

Q. (By Mr. Harris): How do you fix that date 
as the 24th? A. lt remember that date. 

Mr. L. 8S. Lyon: There is no dispute about the 
date. 

A. It is in my diary, but I would remember it 
anyway. 

Q. (By Mr. Harris): Did these two gentlemen 
arrive in San Diego as they planned? [119] 

x ¥ he * * ¥ 

Mr. Harris: That is correct. 

A. They arrived at about 6:30 that evening. 

Q. Did you have a conversation with them ? 

AG aL id. 

Q. Will you kindly state, as closely as you ean, 
the exact conversation that was had between you 
and these two gentlemen ? 
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A. I will state the essential elements of the con- 
versation. It consumed more time than I will 
consume. [129] : 

The Court: Tell us the substance. = 

The Witness: Yes, sir. Mr. Taylor introduced 
himself to me as Mr. Tavlor from Los Angeles. He 
introduced My. Merrick to me, as Mr. Merrick, and 
they stated that they had come to see me about the 
shaver patent, and I asked who they represented, 
and I think I asked the question a second time. 
Then I learned that Mr. Merrick was Mr. J. H. Mer- 
rick, general attorney for the Schick Company. |. 

Mr. Merrick asked me, in substance, if I would 
like—well, I think first he asked me if I held that 
patent issued January 14th, and I replied that I 
did. He asked me, in substance, if I would like to 
sell it. I said I did not wish to sell it for a lump 
sum, but that I would like to arrange for an exelu- 
sive license on a royalty basis. 

And he made some question or remark to this 
effect: Don’t you think you could use a substan- 
tial amount of money right now to good advantage? 
And I replied, in substance, possibly, but J am im 
no hurry, and J would rather have my income from 
this, if any, distributed over a period of time. Mr. 
Merrick made, in substance, that same suggestion 
several times, and I replied each time in substance 
to the same general effect, that J have stated. 

At about this point, I thmk it was Mr. Merrick, 
but T could not be positive it was not Mr. 'Payler, 
asked, in almost precisely these words: ‘‘You want 
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to make a killing on this, [121] don’t you?” And I 
replied, ‘‘No, I wowldn’t say that, although possibly 
you might interpret it that way.”’ I said, “The 
truth simply is this: That I do not want to sell my 
patent for a lump sum, and I do want a royalty 
that is fair and reasonable.”’ 

Mr. Merrick stated to me, in substance, that he 
was vot authorized to negotiate with me for a roy- 
alty agreement, but that the president of the com- 
pany, Mr. Cordner,—he said he was in Hawaii, or 
was on his way to Hawaii for a vacation, and pos- 
sibly he could arrange to have Mr. Cordner come to 
Los Angeles and have a conference with him, and 
that possibly something might be negotiated. I 
agreed to that idea, and stated that I would be 
ready at any day, at any hour, to come up there for 
some conference, and with that the substance of 
this conference was terminated, and the two gentle- 
men took their departure. 

Q. (By Myr. Harris): Did you have any fur- 
ther conversation with Mr. Merrick? 

A. One of the two gentlemen specified—I did 
have such a conversation. One of them phoned me 
a little later, and asked me if I could come up to 
Los Angeles for a conference with Mr. Cordner on 
January 29th, and I asked what hour. He said 
about 11:00 o’clock, and I said that I could get up 
there about that time. I did not know just what 
time I could get from the train to the office. I was 
told I was to meet them in Mr. Taylor’s office in the 
Bartlett Building, on West [122] 7th Street. 
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Did you so meet them there? 
I did meet them there. 
When was that? 
That was January 29, 1941. 
Who was at that meeting? ae 
Mr. Merrick and Mr. Cordner and myself. 
Was Mr. Taylor there? 
T saw Mr. Taylor, but when we went into the 
room where the conference was to be held, Mr. Tay- 
lor was not present. Just the three of us. 

Q. How do you fix the date on which this meet- 
ing was held? 

A. I have never forgotten it. Besides that, it 
is in my diary. 


Pee eee ae 


Q. Will you kindly give us, as well as you can, 
the things that were said by you and by Mr. Mer- 
rick and by Mr. Cordner at that conference on the 
29th of January, 1941? 

A. Yes, sir. Most of this discussion was carried 
on between Mr. Cordner and me. Mr. Merrick inter- 
jected himself into it only varely, and mostly when 
Mr. Cordner addressed Mr. Merrick. 

IT told Mr. Cordner, as I previously told Mr. Mer- 
rick, that I did not desire to sell this patent for a 
lump sum, and did wish to effect a royalty agree- 
ment for the exclusive [123] Hcense. One of them 
said to me, in substance, they had been hoping I 
would be willing to accept something which would 
amount to about five or six thousand dollars a year, 
and so be fixed for the rest of my life. T commented 
upon that by saying that I thought I was properly 
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entitled to a specific royalty, and I believed that the 
royalty should properly yield more than that. 

We had a little discussion as to how the royalty 
should be computed, on what basis, the retail price 
or the manufacturer’s sale price. At first I favored 
and advocated the retail price, but I was talked out 
of that by the other two gentlemen, and yielded, and 
agreed that the manufacturer’s sale price would be 
a Suitable basis for the royalty. I suggested to Mr. 
Cordnev that he offer me a royalty. He did not re- 
fuse to do so, but, on the other hand, he did not offer 
any. I asked Mr. Cordner, in subtsance,—let me 
see. What did I say just before there? 


(Record read by the reporter.) [124] 


The Witness: Will you please strike that last 
thing there that [ started to say. I asked Mr. Cordi- 
ner in substance about how many shavers they had 
been manufacturing per vear; and he replied in sub- 
stance that they hoped and expected to make and 
sell 400,000 shavers during the year 1941; that their 
recent sales, while they had been verv good, had not 
been quite up to that figure. 

I thought that over a little bit and then I made 
an offer to Mr. Cordiner as the representative of 
Schick Company to grant them the exclusive license 
to this patent for a royalty of one and one-half per 
cent of the manufacturer’s sales price with a down 


payment of advance royalties in the amount of 
$30,000. 
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Mr. Cordiner commented upon that in substance 
as follows: That means a lot of money, more than 
is suitable or justified. In reply to that I raised the 
question as to the total percentage of the retail sell- 
ing price that the manufacturer should have to ex- 
pect to pay for such patent or patents as pertain to 
his product. The figure of four and one-half per 
cent of the retail price, which would be about 10 
per cent of the manufacturer’s sales price, was men- 
tioned and Mr. Cordiner said in substance that, 
while that figure might be all right, it should cover 
all the patents pertaining to the product. 

T think there was something else said right there. 
T [125] don’t remember just what was said. But Mr. 
Cordiner, very shortly, asked me the question—oh, 
I know what it was. 

T asked Mr. Cordiner in substance that if I should 
receive a royalty of one and one-half per cent of the 
manufacturer’s sales price, about what would that 
yield me; and he replied in substance that that 
should yield me a quarter of a million dollars in a 
comparatively few years, something like six or seven 
vears. 

T think it was very shortly after that that Mr. 
Cordiner asked me if I would be willing to accept 
a royalty of one per cent on the manufacturer’s 
sales price; and I replied that I would not be will- 
ing to accept that, at least not at that particular 
time. 

At that point there was quite a period of stalling, 
sitting around there and nobody saying much of 
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anything, and after a time one of the gentlemen 
communicated with someone outside the room and 
apparently made arrangements or apparently 
passed word to the stenographer who had ‘been wait- 
ing, that so far as they were concerned she would 
not need to wait any more; they didn’t think they 
would necd her. 

- And My. Merrick made a phone eall there in the 
room in connection with the placing of plane res- 
ervations for departing from Los Angeles that night 
to fly to New York City. [126] 

I decided to make a compromise offer and I of- 
fered Mr. Cordiner the exclusive license for a roy- 
alty.of one and one-half per cent of the manufac- 
turer’s sales price until my royalties should total 
$250,000, after which the royalty should be one 
per cent to the end of the life of the patent. 

‘Mr. Cordiner commented as follows: ‘‘You drive 
a hard bargain. Is that the very best offer that you 
are willing to make?’’ And I replied in substance, 
‘Ves; that is the best offer that T will make at this 
time.” 

The two gentlemen asked to be excused and they 
requested that I remain in the room. They went out 
of that room and closed the door. They remained 
out for a little time, I would say less than three 
minutes, and then they came back into the room. 

Q. (By Mr. Harris): Excuse me, Col. Jones. 
Was there anything said before they left the room 
as to any advance royalties to be paid? 
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A. Oh, I inadvertently omitted that. In the com 
promise offer I also included one and one-half per 
cent to a certain point and then one per cent, with 
a down payment of advance royalties in the amount 
of $30,000. 8 

Q. Now, will you resume and tell us what hap- 
pened in that room? . 

A. As they came back into the room I arose and — 
Mr. Cordiner walked directly toward me, extending 
his right hand [127] and, as he came close, he said, 
‘*Tt’s a deal.’’ We shook hands and I replied, “as s 
a deal. That is fine.’’ | 

Mr. Cordiner said to me in substance as follows: 
‘‘Now, you won’t atempt to negotiate a sale of this 
patent to anyone else after you have agreed to let us 
have it, will you?’’ And I replied in substance, ‘‘ Cer- 
tainly not. When I agree to a thing I sa an wa 
word, I stick to it.’’ 

I said to Mr. Cordiner in substance, ‘‘How are we 
going to go ahout putting this agreement in writ- 
ing?’’ And he replied to me in substanee,. ‘‘The 
agreement will be drawn up in the main offices of the 
Sehick Company. You may send to us such points 
as you would like to have included in the agree- 
ment and if possible, we will include them.’’: 

And then there was some sort of an agreement 
or understanding of the minor points could be 
ironed out through correspondence. And that was 
just about the end of the conference and I took my 
leave. By that time it was getting in the vicinity 
of 4:00 o’clock—I don’t know just what time—an:! 
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YT departed and returned to San Diego. The rest 
of the negotiations, of course, were in writing and 
are known to those concerned. [128] 
< oe % ¥ *¥ ae 

Q. Col. Jones, are you familiar with the speci- 
fication and claims of your patent in suit? 

A. T believe that I am reasonably so; yes, sir. 

Q. Do you have a copy of your patent before 
you? AP ldo; yes meme 

Mr. Harris: I might say, your Honor, in econ- 
nection with this line of examination that is to take 
place now, we asked the defendants certain inter- 
rogatories couched in the language of the claims 
of the patent. The defendants answered those in- 
terrogatories, or some of them, and said, ‘‘That we 
do not know what these terms mean,’’ in effect. In 
other words, they avoided answer by the statement 
that they did not know what the interrogatories 
meant, the terms in [129] the patent meant. 

Therefore, we propose to ask Col. Jones, who is 
the patentee of the patent in suit, and perhaps is as 
well, if not better, qualified than anyone else, to 
point out where in the patent in suit are these vari- 
ous clements that are referred to in the claims as 
to some of which at least the defendants have 
pleaded an ignorance as to the meaning, and let the 
record show where they are. 

Q. Col. Jones, in the patent in suit do you find 
any showing or disclosure of a transversely slitted 
head ? 
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Mr. L. S. Lyon: If your Honor please, I object 
to that as indefinite. If this is a word taken from 
one of the claims of the patent, I think it should 
be identified as to where it appears and in what 
claim; and if the witness is to be asked to place 
a meaning on it, I think he should be first asked if 
that meaning is stated or set forth in the patent. 

* * * * * Se 

The Court: You proceed. I will overrule the 
objection to this question. 

A. In Figure 5 this part identified as 12 is that 
transversely slitted channeled head. In Figure 3 the 
slits on what might be called the outer end of the 
head can be seen, slits marked 15, I guess. 

The Court: Is that what they are, or 16? 

The Witness: Of course, this slitted channeled 
head is within the outer shell and cutter. 

Q. What number does that bear on the drawing? 

A. The eutter is No. 18. 

The Court: The specifications show ‘‘The outer 
end of this head is formed with transversely ex- 
tending slots 15,’’—— 

The Witness: 15, yes, sir. 

The Court: ‘fas shown in Figure 7, these 
slots being very close together and defining a trans- 


versely extending series of knives, as they may be 
called, 16.’’ That is at the bottom of 1 and the top 
of page 2 of the specification. Doesn’t that cover the 
situation ? 

Mr. Harris: ‘That covers that first element. It 
does, [134] your Honor. 
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Q. Now, this head 12 that you have referred to, 
does it have at its outer longitudinal edges rounded 
surfaces, or are the outer longitudinal edges 
rounded ? 

Mr. L. 8. Lyon: JI object to that as leading and 
suggestive, your Honor, especially as he is taking 
disputed terms and putting them in the witness’s 
mouth without any definition. 

The Court: It is a matter of degree. Overruled. 
T can see they are rounded on Figure 5, aren’t they, 
Figure 2? 

The Witness: The rounded surfaces are shown 
as 14 in Figure 5 on each side of the flat face 16. 

Q. (By Mr. Harris): Does the patent specifi- 
cation refer to such transversely rounded edges? 

Aes, sie 

Q. Will you simply recite the page and column 
and line where reference is made to that feature? 

A. Page 1, column 1, lines 43-45, reads: ‘*Which 
rounded beads at their outer portions merge into the 
transversely straight surface of the channeled 
head.’’ Just a moment. That is not what I really 
wanted. 

The Court: Are you looking to 45-50 on page 2, 
column 1? 

The Witness: Yes, sir. 46 to 48, page 2, column 
1: “It will thus be seen that the lateral corners of 
the channeled head 12 are rounded by reason of the 
provision of [135] the beads 14,” and also in page 2, 
column 2, lines 43 to 45, it reads: ‘‘The beads 14 
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extend, as before stated, longitudinally along the en- 
tire lateral faces of the head 13 at the outer end 
thereof.’’ 

Mr. L. S. Lyon: If your Honor please, I do 
not like to interfere, but unless this examination 
is confined to particular questions and specific an- 
swers that we can object to and follow, it is going 
to lead to a very complicated situation on cross- 
examination. 

The Court: He is just helping us to find these in 
the patent. I can read it all and find it. 

Mr. L. S. Lyon: Yes; I know. But the point is: 
What is he defining now? The term that he started 
out with 

The Court: He is asked to point out in the 
specification where these rounded edges commence, 


as I understand it. 

Mr. L. 8. Lyon: There is more to it than that. 
Claim 1 says ‘‘transversely rounded surfaces.”’ 
What is ‘‘transversely’’ about it? That was in the 
question and we got off discussing 

The Court: ‘‘Transversely,’’ means across, 
doesn’t it? 

Mr. L. S. Lyon: What is it? 

The Court: ‘‘Transversely’’ means across the 
head, doesn’t it? 

Mr. L. 8. Lyon: It means across something, but 
what? You will find here in this patent that we are 
going to run [136] into a great deal of contradiction 
about these terms and when it comes to comparing 
the Sehick wisk-it structure with what is shown in 


136 Schick Service, Inc., and Schick, Ine. 


(Testimony of Ralph E. Jones.) 

this patent, you are going to find some differences 
and you are going to be called on to construe some 
very particular language here. So that merely just 
saying there is something rounded, we can all look 
at the drawing and see whether a thing is rounded 
somewhat, although the patent does not say, and 
T am merely trying to avoid running into a diffi- 
culty that I can see we are going to get into in this 
case if we just forget what the question is and the 
witness talks beyond the question and not to the 
question. 

The Court: Well, he has pointed out where he 
says in the specification these rounded surfaces are 
described, hasn’t he? 

Mr. Harris: I asked as to where he found in 
the patent, if he found it any place, the head havy- 
ing at its outer longitudinal edges transversely 
rounded surfaces. 

The Court: They are called ‘‘beads.’’ 

Mr. Harris: And the witness has pointed that 
out, if the Court pleases. 

The Court: As long as he calls them ‘‘beads”’ 
and gives them a number, and you ean see a draw- 
ing of what he calls a bead, that is a definition, 
isn’t it? 

Mr. L. S. Lyon: T can’t do anything more than 
at this [137] time endeavor to help the court by 
suggesting that we should confine the answer to a 
specific question, ask for an answer to a specific 
question. his question of the word “‘rounded’’ was 
only one part of this question, and we went off on 
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the proposition that if we can find something round 
here that is in answer to the question. 

The Court: That is where he finds it. I don’t 
know what it is all going to add up to. 

Mr. L. S. Lyon: That is right. 

The Court: I may meet the problem, but I 
haven’t been confronted with it yet. 

Mr. L. S. Lyon: I don’t blame your Honor at all 
if you would. There is some language in this pat- 
ent that I can’t understand. 

The Court: Perhaps I will see it after a time, if 
we go on into it. Put your next question, Mr. 
Harris. 

Q. (By Mr. Harris): Col. Jones, in your pat- 
ent is there any disclosure of the cutting head being 
provided with transversely rounded surfaces merg- 
ing into the outer surface of the head? 

A. Yes, sir. That is best shown in the drawing 
in Figure 5, where we see end view of this long 
channeled head. We see here these rounded surfaces 
14 on either side of the flat cutting surface 16; and 
we see that those rounded surfaces 14 do merge into 
the flat face 16. [138] 

The Court: Where is that described in the speci- 
fications ? 

The Witness: Just a moment, sir. One place 
that is found is in page 2, column 2, lines 47 to 
51: ‘‘Thus smooth rounded surfaces are presented 
at the side edges and end edges of the head 12, per- 
mitting the razor to glide easily and smoothly over 
the face.’’ [139] 
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Q. (By Mr. Harris): In your patent in suit, 
Col. Jones, does the patent disclose a cutting head 
having a flat outer surface? 

A, Yes, sir; 10 does, 

Q. Where is that? 

A. ‘That is identified by No. 16 in Figure 5. It is 
that top surface of that figure. It is also seen in 
Figure 6 in a larger scale and identified hy the 
number 16. 

Q. Do you find reference to that in the specifi- 
cation ? 

A. Yes, sir. One place is on page 1, column 1, 
lines 43 to 45. It says: ‘“‘which rounded beads at 
their outer portions merge into the transversely 
straight face of the channeled head.”’ 

The Court: ‘‘Straight surface of the channeled 
head,’’ isn’t it? 

The Witness: Just a minute. ‘Straight sur- 
face of the channeled head,’’ yes, sir; ‘‘trans- 
versely straight surface of the channeled head.’’ 

On page 1, column 2, lines 13 to 16, it reads: 
‘TA still further object is to so form the extremities 
of these guards that they are longitudinally rounded 
and merge at their upper ends into the upper flat 
face of the channeled head.’’ There is that flat 
face of the channeled head. 

Q. (By Mr. Harris): And does the patent dis- 
close at anv place how such a flat face terminates at 
either side [140] in rounded surfaces into which the 
slits extend? 


us. Ralph E. Jones 139 


(Testimony of Ralph E. Jones.) 

A. That can be seen in the drawing in Figure 6. 
These slits 15 are shown there; and in the specifi- 
cation, one place is page 1, column 1. I guess that 
is lines 50 and 51: ‘‘Another object of this inven- 
tion in this connection is to form these beads with 
slots.’’ 

And also, on page 2, column 2, lines 26 and 27, 
it reads ‘“‘Another feature of my invention consists 
in forming the slots 15 in the beads 14.”’ [141] 

Q. Is the general head shown on your drawing in 
your patent, and described in the specifications ? 
Ts that an open end head? 

A. Yes, sir, the open end of the complete head, 
including both the outer head and the cutter within, 
is shown here in Figure 5. Strictly speaking, the 
slitted channeled head, I presume is the outer head, 
and the channel within it is identified in Figure 5 
by the number 17. The cutter is also shown in 
there. 

Q. Is the showing made of the head being cham- 
bered to receive a reciprocating cutter? 

A. Yes, sir, that is best shown in Figure 6, 
where the cutter 18 is shown with the slitted head 12, 
the lower ‘part of the cutter being a relatively large 
block-like structure in its transverse section, and 
surrounding the hole above that part of the cutter is 
the thin part of the cutter that les close to the 
channeled head. 

Q. Is there any reference to that construction 
in the specifications? 

A. Any reference to what? 
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Q. To that construction, in the specification. 
A. On page 2, lines 4 to 8, 1t reads: 
“The head 12 is formed with a longitudi- 
nally extending passage or channel 17 within 


which is disposed a reciprocating cutter shown 
in Figure 5 and designated [142] 18.’’ 


Q. Does the drawing of a patent show such a 
eutting head, having an outer face and side faces, 
and will you point them out, if it shows such con- 
struction ? 

A. The outer face of that channeled head is the 
same as the end face on the cutting face shown in 
Figure 5 with the number 16. The side faces are 
those curved surfaces 14 on either side of 16, of 
that same figure. 

Q. The curved surfaces 14, is the side face of the 
cutting head? 

A. In between these side faces of the cutting 
head, this extended further downward, as shown 
on Figure 5, by the number 18. 

Q. Is that construction of an outer face and side 
faces described in the specifications, and referred 
to, and if so, where is that? 

A. Yes, sir, that is mentioned in several places. 
On page 1, lines 13 to 16—— 

The Court: What column ? 

A. Column 2, lines 13 to 16: 

“A still further object is to so form the 
extremities of these guards that they are longi- 
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tudinally rounded and merged at their upper 
ends into the upper flat face of the channeled 
head’’ 
What was the question again, please? [143] 
Q. Does the specification refer to this construc- 
tion which you described as the head having an 
outer face and side faces? 


A. Oh, yes. I will refer also to page 1, column 
1, lines 55 to 59: 

“That portion of the head which projects 
beyond the extremity of the handle has in- 
wardly and upwardly inclined side faces 13 
terminating in beads 14 which extend along the 
channeled head.”’ 

Also page 2, column 2, lines 42, 43 and 44: 

“he beads 14 extend, as before stated, lon- 
gitudinally along the entire lateral faces of the 
head 13 at the outer end thereof.”’ 

Q. Does the drawing show, and if so, point out, 
a handle having a transverse channel-like recess in 
its outer end? 

A. Yes, sir, the handle is the part in Figure 1 
identified by the number 10, which might also be 
called a shell or housing for the material. In Fig- 
ure 5—what is the latter part of the question ? 

(Record read by the reporter.) 


A. The transverse channel-like recess is in Fig- 
ure 5, identified, I believe, by the number 11. It 
extends from this point downward to this point, and 
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across from this point up to this point. If the eut- 
ter head were removed there would simply be a 
channel through the end of the handle. [144] 

The Court: The witness has indicated three sides 
of a right-angle appearing in Figure 5, one side of 
which is designated No. 11, is that correct? 

The Witness: Yes. 

The Court: The base of which has the number 
25, and the other side of which has the figure 12, 
is that correct? 

The Witness: That is correct, your Honor. 

Mr. Harris: Do you find reference to such chan- 
nel-like recess in the specification ? 

A. Yes, sir, on page 1, column 2, lines 51 to 53: 

‘Referring to this drawing, 10 designates a 
handle which is formed at its cutter carrying 
end with a transverse open-ended channel 10.’’ 

11 designates that channel, although that Figure 
11, in Figure 5, is directed by a lead line to one 
side of the channel. 

Q. In the drawing of the patent in suit, is there 
illustrated a eutter reciprocating with the channel 
of the head? 

A. Yes, sir, the cutter that reciprocates with the 
channeled head when the device is in operation 
is located here in Figure 5, and identified by the 
niunber 18. 

Q. Is that referred to in the specifications, and 
if so, where? 

The Court: Column 1, page 2. 

The Witness: Column 1, page 2, yes, sir, start- 
ing with [145] line 5 read: 
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“The head 12 is formed with a longitudi- 
nally extending passage or channel 17 within 
which is disposed a reciprocating cutter shown 
in Figure 5 and designated 18.”’ 

Wait a minute. That isn’t right. 

Q. (By Mr. Harris): 12 refers to the cutting 
edge, doesn’t it? 

A. 18 refers to the cutter, of course. 

The Court: 19, the cutting knives, is that right— 
line 12, column 1, page 2? 

The Witness: Yes, sir, the cutting knives of the 
cutter are designated as 19. 

The Court: The cutter itself is 18? 

The Witness: That is correct, your Honor. 

Q. (By Mr. Harris): That is the reciprocal 
cutter, is it? 

A. That is correct, sir. 

Q. In the drawing of your patent are there 
shown any guard elements at the ends of the cut- 
ting head? 

A. Yes, at the ends of the cutting head, each end 
of the cutting head, we find the guard element 20— 
one here; one here, in Figure 3. The end view of 
one is shown in Figure 2. 

Q. Are those elements referred to in the speci- 
fication, and if so, where? 

A. Yes, they are. [146] 

The Court: Column 1], line 30, page 2. 

The Witness: Column 1, line 30. I don’t quite 
see it there. We are speaking of the guards. We 
find on page 1, column 1, lines 54 to 57: 
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‘““A further object is to provide guards 
mounted upon the handle of the device and 
which extend across both ends of the channel- 
shaped edge.”’ 

We also find a reference to that on page 1, col- 
umn 2, lines 3 to 5: 

‘CA still further object is to perform this 
function by the provision of two guards hinged 
to the handle or body of the device.”’ 

And we can also find reference to that on page 
2, column 1, lines 28 to 31. 

‘‘T have provided at each end of the chan- 
nel 11 a guard, as shown in Figure 3. These 
gcuards are designated 20.”’ 

The Court: Line 67, column 1, page 2. 

The Witness: Which column did you say? 

The Court: Column 1, page 2, line 67. 

The Witness: Yes—no, I don’t see that that has 
to do with the guards, sir. 

The Court: The last paragraph, column 1, page 
2, line 67: 

“The guards 20 are held in the position as 
shown in [147] Figures 2 and 3.” 

The Witness: Oh, yes. I misunderstood the line 
number: 

‘The guards 20 are held in the position shown 
in Figures 2 and 3 by means of a clip.’ 

Q. (By Mr. Harris): Does the drawing of your 
patent show such guard as having a longitudinally 
rounded surface at its extremity merging into the 
outer surface of the head at the ends thereof ? 
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Mr. L. S. Lyon: I object to that as leading and 
suggestive. It puts a whole mouthful at the witness 
without any terms being defined. [148] 

The Court: The only place the head is men- 
tioned is rounded ? | 

Mr. L. S. Lyon: Not in the whole patent. 

The Court: I don’t know where the questions 
are coming from. Counsel can frame his question 
any way he pleases. They are not objectionable 
just because they quote from the patent. 

Mr. L. S. Lyon: They are objectionable as lead- 
ing and suggestive, for the witness to take three or 
four lines from the claim, and say: Do you find 
this? without anything else. 

The Court: We have broad language. What 1s 
generally called leading and suggestive would not 
be called that in a patent case. If the witness says 
it is there, and if you can’t find it, he can’t go be- 
yond what appears here. It is like an expert saying 
that some device is operative. If the Court does not 
believe it is, it doesn’t matter whether he said it or 
not. You may answer. 

The Witness: The rounded surfaces in the ques- 
tion are identified as Figure 3 as 2-A. It can be 
seen in Figure 3, as we come upward on these 
rounded surfaces, that they bend to the horizontal, 
and merge into that flat cutting face 16. 

Q. (By Mr. Harris): You have referred to 
Fienre 2-A. Ts that 2-A or 247? 
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A, 24. That is rather a poorly made 24. That 
is the [149] number 24, identifying these curved 
surfaces at the outer ends of the guards. By ‘‘lon- 
gitudinally rounded’’ we mean, of course, that we 
take this longitudinal surface, which is rounding up 
from the hinge toward the outer end, and we go up 
more or less to the proximity of the outer end, and 
the outer surface is curved inwardly toward the 
axis of the shaver. That longitudinal rounding is 
the kind of rounding we are talking about now, and 
is best seen in Fieure 8. 

Q. Do you find reference to such construction in 
the specification, and if so, where? 

A. (Yesstdo, 

The Court: Line 41, column 1, page 2, is that 
right? 

The Witness: Lines 41 to 45: 

‘Hach of these guards at its outer end is 
rounded, as at 24, so that its outer face extends 
longitudinally of the guard and inward toward 
and merges into the flat upward face of the 
channeled head 12.”’ 

t think that is referred to in several places. 
On page—— 

Q. (By Mr. Harris): Colonel Jones 

The Court: He has not finished his answer. 

Mr. Harris: Exense me, your Honor. 


A. On page 1, column 2, it speaks of the rounded 
ends of these guards so that no sharp end corners 
will be present in manipulating the device over the 
face. ‘That is between lines 15 and 20, column 2, 
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page 1; the first part of that [150] paragraph start- 
ing on page 1, column 2, line 18, says: 

‘A still further object is to so form al eX- 
tremities of these guards that they are longi- 
tudinally rounded and merge at their upper 
ends into the upper flat face of the channeled 
head.”’ 

Q. (By Mr. Harris): Referring to the draw- 
ings of your patent, are such guard elements shown 
as being transversely rounded surfaces at their 
outer ends merging into the side surfaces of the 
head ? 

A. That is shown in Figure 3. These surfaces 
24, by the shading. The shading indicates the lat: 
eral rounding of these end guards, and it also ean 
be seen in Figure 2 where we see again 24. 

Q. Is that referred to in the specification, and 
if so, where? 

A. Yes, sir, we find that in the latter part of 
the paragraph I was just talking about, page J, 
column 2, lines 16 to 21: 

‘Sand to form the extremities of the guards 
transversely rounded so that no sharp end cor- 
ners will be prere in manipulating the de- 
vice over the face. 

There is another mention of that on page 2, col- 
umn 1, lines 48 to 53: . 

‘while the ends of the channeled head are 
rounded off by means of the curved surfaces 24 
of the euards and [151] the four junctions of 
these curved surfaces are also rounded.”’ 
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Q. Will you please point out where in the draw- 
ing such guard elements are shown as being paral- 
lel to the slits of the head? 

A. Yes, they are shown from at least two views 
as being parallel in Figure 3, where we see the 
guard elements 20 up and down on the sides, and 
we see the slits 15, and we see that the slits are 
parallel to the guards. Then if we look at Figure 
4 we get a different view of the slits 15. They also 
run up and down, and we see they are shown in the 
view also as parallel to these guards located at the 
ends of the cutting head. 

Q. Does the drawing illustrate such guard ele- 
ments as being hinged to the device? 

A. Yes, sir, these guard elements are shown 
hinged in Figure 3, the pivot pin being identified 
by the number 23. 

Q. In what direction do those guard elements 
move? 

A. The top ends, as shown in Figure 3,—the top 
ends of the guards rotate respectively through their 
ares, the right one rotating to the right about the 
pivot 23 at the bottom end of the guard, and the 
left one rotating to the left. That is to move them 
to an open position from the closed position indi- 
eated in Figure 3. 

@. Do you find reference to any such construe- 
tion, and if so, where? 

A. We find it on page 1, column 2, lines 33 to 37. 
It says: 
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‘“Bioure 3 is a side elevation partly in section 
of the cutter carrying end of the handle, show- 
ing the manner in which the guards are pivoted 
to this handle and how these guards engage with 
the channeled member to hold it in place’’; 

Of course, that latter part is not relevant. We 
also find mention on page 1, column 2, line 3: 

“A still further object is to perform this 
function by the provision of two guards hinged 
to the handle or body of the device,”’ 

Also on page 2, column 2, lines 59 to 64, inclu- 
sive, the statement: 
‘“‘then the guards may be turned down to a po- 
sition at right-angles to the longitudinal axis of 
the handle.”’ 
The Court: Where is that? 
The Witness: Strictly speaking, the lines should 
be 59 to 62. 
The Court: Column 2? 
The Witness: Column 2, page 2, your Honor. 
The Court: What line? 
The Witness: About 60: 


‘‘then the guards may be turned down to a po- 
sition [153] at right-angles to the longitudinal 
axis of the handle.’’ 

The Court: I have it. 

Q. (By Mr. Harris): And in the drawing are 
such guards shown as beige relatively thick at a 
point coincident with the inner end of the lone- 
tudinally curved portion of its face? 
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| Mr. L. S. Lyon: I object to that as leading and 
suggestive. The term ‘‘relatively thick,’’? I don’t 
know what it means. It is not relating to anything. 
The Witness: I can explain that very readily. 

The Court: I will sustain the objection in that 
form. Reframe it. 

Q. (By Mr. Harris): Do you find any showing 
of the guards which are relatively thick at any 
point, in your patent? 

A. In Figure 3, if we consider the upper end of 
this guard at the right, and if we consider what you 
might eall a horizontal line about even with the bot- 
toms of the slits, we can see how thick the guard 
is from right to left at the point that the outer sur- 
face of the guard starts to curve over to the left and 
merge into the cutting face 16. 

The thickness there is a function of the radius of 
that curve, and vice versa, either way you want 
to look at it. If we have a relatively long radius for 
that surface we get comfort when the shaver is 
placed against the face; and if this were relatively 
thin at that point the radius would be [154] shorter, 
and the guard at that pomt would more nearly ap- 
proach being an edge which might be less comfort- 
able against the face. 

*% 25 % % * % 

Q. What is meant by the phrase ‘“‘bearing sur- 
faces for the head’’ as used in vour patent? 

A. The bearing surfaces refer to these curves 
I have just been talking about. They bear against 
the face and keep the skin from being seratched 
by the sharp edges at the end of the cutter head. 
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Mr. L. 8. Lyon: If your Honor please, I move 
to strike the answer as not responsive to .the 
question. 

The Court: Motion granted. 

Q. (By Mr. Harris): Referring to the holes 35 
shown in the drawing of your patent, are those 
holes of the same size as the channel 17 to which 
vou referred in the cutting head? a: 

A. No, sir. The hole 35 in Figure 2 is smaller 
than the hole in the cutter, the cutter being identi- 
fied by 18 in Figure 5. 

Q. What does vour patent say as to the ad- 
vantages, if any, which are to be derived from the 
use of these end guards to which vou have referred ? 

The Court: Isn’t that a matter of argument? 
We can read it. 

My. Harris: Yes; we can. 

The Court: Is there any occasion for expert 
testimony as to that? S 
Mr. Harris: I don’t believe so, your Honor. 

Q. Does this patent, Col. Jones, purport to cover 
only one feature or are more than one feature 
covered ? 

Mr. L. 8. Lyon: I object to that, as improper to 
ask the witness what the patent purports to cover. 
It is a question at Jaw for conelusion of the court. 


* % * + * % * 


The Court: Sustained. 

Q. (By Mr. Harris): On page 3 of vour patent, 
in colunm J, lines 1 to 12, there are set forth five 
advantages, so-called, which the patent states are 


152 Schick Service, Inc., and Schick, Ine. 


(Testimony of Ralph E. Jones.) 

obtained hy your construction. Referring to the first 
one, will you please explain to the court how the 
comfort for the person whose beard is being clipped 
or shaved constitutes an advantage of this device? 

A. Without the features set forth in my patent, 
the skin of the person shaving would be confronted 
with four relatively sharp edges and four sharp 
points. By effecting this rounding so that these 
sharp edges and points cannot press uncomfortably 
or scratch the skin, we have the obvious advantage 
of comfort; but that includes an equally or more 
important advantage of making possible more rapid 
manipulation [157] and so reducing materially the 
time required for shaving. That is the most im- 
portant, most valuable feature of my invention as 
I conceive it. 

Q. From your experience can vou state to the 
court how much quicker a shave can be obtained 
with such rounded end guards than without them? 

A. Yes. I can state that it can be 

Mr. L. 8. Lyon: I object to this, vour Hlonon 
on the ground there is no foundation laid. 

The Court: Sustained. 

Q. (By Mr. Harris): You have used the Schick 
shaver as exemplified by Exhibit 3, the Colonel 
shaver, I believe you testified. is that correct? 

A. That is correct; yes, sir. 

Q. Does your experience with such a shaver 
indicate that you can obtain a faster shave with 
that razor than with a Schick shaver without the 
end guards? A. It does. 
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Q. And how much of a reduction in shaving 
time, so far as your personal experience 1s con- 
cerned, has been effected by the end guards in that 
case or whisk-its, as the defendants call them? 

A. Well, if we start with the shaver before the 
whisk-its appeared, it cut my shaving time—— 

Mr. L. S. Lyon: I object to that F158] 

dine Witness: from about 20 minutes to 
about three. 

Mr. L. S. Lyon: J object to that as not respon- 
sive to the question. He was asked a question about 
the Schick Colonel, and it avoids answering by giv- 
ing an answer to something else. 

The Court: Please read the question. 


(Question read by the reporter.) 


The Court: On what type of razor, on the 
Schick ? 

Mr. Harris: With any of the Schick shavers 
that the witness has employed. He has testified that 
he has employed the Schick Colonel shaver exem- 
plified by Exhibit 3, and also the earlier forms that 
did not have the wisk-its attached, the end guards 
attached. 

Mr. L. S. Lyon: If your Honor please, I think 
the witness has testified that he employed one razor 
which he thinks was the 1935 model, which he has 
testified was sharp. That is the only one he has 
testified to that effect. He has not testified that he 
ever made anv comparisons with that device by 
putting anything on it. 
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He has testified that he has used a Colonel. He 
has not given any knowledge of ever having tried 
the Colonel with and without the whisk-its on it. 
I think, if we are going to have his conclusions, we 
should have a definite statement as to what his 
experiments were and what was employed in those 
experiments on which he bases those conclusions. 

. The Court: Lay a further foundation. 

Q. (By Mr. Harris): Have you ever shaved 
with the Schick Colonel as exemplified by Exhibit 
3, both with and without the whisk-its in the shav- 
ing, position? A. Yes; 1 Ihave: 

Q. And what, if any, difference in shaving time 

insofar as your personal experience is concerned 
is obtained by the one or the other condition of the 
shaver during shaving? 
‘A. TI did not time that comparison, but I esti- 
mated that it cut the shaving time about in half, 
because I could manipulate so much faster with 
the end guards on. 

L also used to shave with a ‘‘Captain’’ before and 
after putting the attachment in it, and found that 
I could decrease my shaving time due to the at- 
tachment that was placed on the Captain shaver. 

Q. The Captain is the shaver that is exempli- 
fied by Exhibit 2 in this case, is that correct ? 

A. Oh, pardon me. I guess I have got that here. 
But this is not a Captain, not the kind of a Cap- 
tain [ had. 

Q. You are referring now to Exhibit 2? 

A. Iam referring to that attachment. I am re- 
ferring to that attachment. 
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The Court: By ‘‘attachment’’ what do -you 
mean? ~* pe 


The Witness: I mean, your Honor, this attach- 
ment that [160] includes these two 

The Court: End guards? 

The Witness: End guards. The attachment can 
be removed entirely from the shaver by unscrew- 
ing the set-screw. 

The Court: Are vou referring to the attachment 
that Mr. Lyon mentioned here at the opening day 
of the trial as having been sold separate from the 
razor ? 


The Witness: I am, your Honor. 

Q. (By My. Harris): Col. Jones, in this list of 
advantages in column 1 on page 3 of your patent, 
the third advantage listed states that your typeof 
construction obtains securitv against damage ‘ to 
fragile and expensive parts. How 1s that advantage 
performed ? 7 

A. That advantage is accomplished im a two- 
fold way. Probably most persons who have used 
an electric shaver for any long period of time have, 
sometime or other, dropped it—I know I have— 
and when it is dropped off there are end guards 
there and it would otherwise strike a hard surface, 
that is, putting the end edge of the flat shaving 
face in contact with the hard surface that was 
struck, damage would be done to an expensive part. 
With an end euard there is a considerable amount 
of protection against such damage in case the shaver 
falls. And in my construction there is a positive 
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mechanical blocking of the shaving head to the 
handle which cannot be dislodged by the normal 
vibration of shaving; whereas, of the five different 
types of Schick [161] shavers I have used at one 
time or another, every one has vibrated the set- 
screw loose so that the shaving head has come loose 
from the handle. 

Mr. Harris: If your Honor please, so there is 
no question, plaintiff is not contending that the 
Schick shavers, any of them in suit, include this 
last feature of the mechanical locking between the 
end guards and the shaving head to retain the 
cutting head on the shaver. 

The Court: J understood from Mr. Lyon’s state- 
ment that the head of the Schick razor screwed on, 
has always been screwed on. 

Mr. Harris: This is merely one of the other 
features of the patent. 

The Court: Has a set-screw that holds the head 
on, is that correct? 

Mr. L. 8. Lyon: Yes, your Honor. 

Q. (By Mr. Harris): The fourth advantage 
stated in column 1 on page 3 of your patent is an 
ease in disassembling for cleaning and ease in re- 
assembling the parts, Col. Jones, in what way is 
this an advantage? 

A. In my type of shaver as described by my 
patent, removing the shaving head, if desired, for 
cleaning is a quick operation, flipping the spring 
out of place while holding the guards together, re- 
leasing them and picking the head out awav from 
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the handle, and facilitating the cleaning [162] of 
both the end guards and the cutting head, as the 
end guards open out and the cutting head is im- 
mediately disengaged and ready for cleaning. 

The Court: Does the cutting head just lay there 
on the handle and the two end guards come up 
and cover over the ends of it and hold it in place? 

The Witness: Your Honor, these ends—— 

The Court: That is 24 I am referring to, 
point 24. 

The Witness: Well, that is the end of the end 
guard, the outer end of the guard. Now, so far as 
holding the cutter in place, J mean so far as holding 
the cutting head in place with reference to the 
handle, that is accomplished down here near the 
pivot of the guard where the point in guard 27 
locks against a lip at—— 

The Court: At 25? 

The Witness: ———at the bottom of the end of 
the shaving head. 

The Court: 25, isn’t it? 

The Witness: Yes, sir; 25. And so holds the 
whole cutting head down close against the handle; 
and these end guards, of course, also prevent the 
cutting head from sliding to the left or to the right, 
as shown in Figure 38; in other words, endwise of 
the cutting head. 

The Court: Does one to remove the cutting head 
pull one of these guards hack and down, away from 
the head and down? [163] 

The Witness: ‘That, of course, depends on the 
construction in this respect: That if there are 
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springs to maintain a tightness of the cutting sur- 
face of the cutting head against the cutting surface 
of the shell, then those springs will be pressing out- 
ward against the cutting head, and one should grasp 
the upper end of the shaver and, with one finger, 
flip away the spring, then allow the end guards to 
rotate outwardly and pick up the cutting head 
with the other hand and put it on a surface and 
clean everything up. On the other hand—this is 
just hypothetical—if there were no springs push- 
ing upward, one then might rotate the end guards 
outwardly through an angle of about 90 degrees, 
and placing a forefinger at one end of the cutting 
head and the thumb at the other, he could then lift 
up the cutting head with his thumb and forefinger 
and very readily remove it. 

The Court: What does your patent teach, that 
there is a spring there? 

The Witness: Yes, sir. JI think—oh, just a 
moment. The spring is no part of my invention. 
IT don’t know whether there is any mention of that 
spring or not. I guess there is not. 

The Court: How would the head be held on? 

The Witness: Oh, it would not interfere with 
the holding of the head on at all. The only thing is 
that in [164] the actual operation of a shaver there 
needs to he some means of keeping those two shear- 
ing surfaces in 

The Court: I am not referring to that. What 
holds these guards up against the sides of the head, 
ends of the head? 
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The Witness: Oh, there is a spring clip, the 
spring clip which is shown in Figure 2 as 29, and 
that is shown in Figure 8 as 29. And here you can 
see it again in Figure 3. You can see the ends of it. 

The Court: And when you pull that, one takes a 
hand and grasps the upper portion of the guard 
and pulls it away from the body of the razor, and 
it would pivot on pivot 23, would it? 

The Witness: Yes, sir. 

The Court: And pull over? 

The Witness: That is correct, your Honor. [165] 


& * * * * * a5 


Q. Col. Jones, have you made a careful study 
of the Schick Colonel Shaver as exemplified by 
Exhibit 3? Ae A hiave, 

Q. You have that exhibit before you, do you? 

fee liins is it. 

Q. Do vou find in this exhibit a transversely 
slitted channeled head? A. Yes; I do. 

Q. Will you point out to the court where that is? 

A. This shiny metallic shell is the transversely 
slitted channeled head. 

Q. How is that attached to the body of the 
shaver ? 

A. It reposes in the open channel that exists in 
the end of the handle, and this set-screw passing 
through a portion of the handle bears against the 
side of the channeled head and so holds it in place. 

Q. And in this device is there a cutter recipro- 
eating or reciprocable within the channel of the 
head? 
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A. Yes; there is. The end of it can be seen at 
each end of the channel of the outer shell. 

Q. Do you find in this exhibit that the head has 
at its outer longitudinal edges—that they are trans- 
versely rounded? 

Mr. L. S. Lyon: I object to this, your Honor, 
as merely taking the claims of the patent and testi- 
fying as to infringement, which is a question for 
the court. They [169] are all leading questions and 
the terms have not been defined nor established, and 
we do not know in what sense the witness is using 
them. 

* * * ae * ae % 

The Court: Well, I will sustain your objection 
upon the ground that you claim it is not a proper 
subject for expert testimony. [172] 


oy * * Be ae * * 


Mr. Harris: I will reframe it. 

Q. Colonel Jones, where, in Plaintiff’s Exhibit 
3 do you contend is shown a head which at its 
longitudinal outer edges is transversely rounded? 

A. TL hold this Schick Colonel shaver in my hand, 
with the cutting head at the top. and the place for 
the electric wire at the bottom. On the side where 
there is a starting wheel, and where the set screw 
is, about a half an inch or so above the set screw 
there is an edge extending from whisk-its to 
whisk-its. 

The Court: You are referring to the edge of the 
cutting head? 
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The Witness: I am referring to the edge of 
the cutting head. That cutting head, I contend, is 
rounded. Now we turn the shaver around, and we 
see the little red circle with Schick Colonel on it. 
We see the edge of the cutting head [175] more than 
an inch long on the opposite side. I contend that 
is also rounded. 

Q. (By Mr. Harris): Do you contend that that 
is transversely rounded? 

A. I do, transversely of the longitudinal axis of 
the cutting head. 

The Court: You mean across? 

The Witness: Across. Here is the longitudinal 
axis of the cutting head transversely across that 
axis. 

Q. (By Mr. Harris): In connection with this 
Exhibit 3, do you contend that such transversely 
rounded surfaces merge into the outer surface of 
the head? A. I do. 

Q. Do vou contend that the outer surface of the 
head in Exhibit 3 is a flat surface? A. Ido. 


* oS Ue * eS * * 
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Q. (By Mr. Harris): Col. Jones, you had be- 
fore you yesterday at closing time Plaintiff’s Ex- 
hibit 3 which [ present to vou at this time. 

The Court: Exhibit 3 is the [179] 
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Mr. Harris: That is the Schick Colonel Shaver, 
imuerCourt please. 

Q. With reference to that exhibit where do you 
contend that there is to be found in that exhibit 
elements disposed at the ends of the channeled 
head ? 

A. Those elements are these hinged members 
called whisk-its, one on each side, that close up 
against the ends, each one closes up against its end 
of the channeled head. 

Q. And where do you contend that each of those 
whisk-its or elements has a longitudinally rounded 
surface at its extremity merging into the outer 
surface of the head at the ends thereof? 

A. If we hold the shaver with the cutting head 
up and one of the flat sides toward us, we get in 
profile at one of the upper corners the curvature 
of the longitudinally rounded surface ; and, as we 
go upward toward the longitudinal axis of the 
shaver along that curve, we come to the end of the 
curved surface which merges into the face, the 
cutting face of the shaver. 

Q. These elements that I have given you and 
you have identified as being found. according to 
your contention, in the Schick shaver, Exhibit 3, 
are the elements of the claim 1 of your patent. 
Have you made anv chart or diagram or illustra- 
tion showing this contention of vours as to where 
these elements are found which might be helpful 
to the court? [180] A. I have. 

Q. Will vou produce it. please? 

A. Here it is, sir. 


vs. Ralph L. Jones 163 


(Testimony of Ralph E. Jones.) 

Mr. Harris: May we have this chart marked 
for identification as Plaintiff’s Exhibit next in 
order ? 

The Clerk: 21 for identification. 

The Court: Does that apply to only claim 1? 

Mr. Harris: Only to claim 1, your Honor. 

The Court: Of the patent in suit? 

Mr. Harris: Of the patent in suit. 

@. Mr. Jones, will you explain what this dia- 
gram is intended to illustrate and how it is to be 
read ? 

A. This sheet has on it three diagrams, three 
different views outlined of the Schick Colonel 
shaver. I took the one claim and clipped it out 
and clipped it into parts that seemed to be suitable 
for indicating where the different parts of the 
device, as mentioned in the claim, could be found 
in this type of Schick shaver. 

@. What do these numerals in ink indicate on 
this exhibit for identification ? 

A. The suecessive elements of the claim, as 
clipped out, were given successive numbers, 1-2-3 
and so on, as they appeared, and they were placed 
on the diagram as a whole, starting at the top and 
working down toward the bottom; and where the 
same element appeared in a different view, that 
same identifying number was used to identify that 
same part in the different view. 

Q@. “Was this diagram made by you or under 
vour direction ? 

Mr. L. S. Lyon: T object to that as indefinite. 
IT would like to know whether it was made by him. 
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@. (By Mr. Harris): Will you state the ex@amp 
to which this was made by you? 

A. The artist’s work of placing the basic dia- 
grams on paper was not done by me, nor was 
the 

The Court: By that you mean the diagram that 
purports to be a diagram, or three diagrams, show- | 
ing different views of the Schick Colonel razor, is 
that it? 

The Witness: That is correct, your Honor. And 
this heading in large letters was not made by me. 


But I took such a diagram, as you might say, in 
blank and I studied claim 1 and I divided it into 
parts and then I clipped out from a copy of the 
patent claim 1 and I clipped it into those 
same parts; and I studied to see where those 
parts, as taken from the claim, could be found in 
these three diagrams on the sheet of paper and IL 
pasted those clipped parts onto that piece of paper 
and I assigned numbers to them, and I drew lines 
from the numbers to the parts as illustrated in 
the diagram. And after I had completed this, a 
draftsman inked in my pencil work and the thing 
was later copied [182] photographically so that the 
clipped paper of printing would not be seraped off 
accidentally, I presume. 

Mr. Harris: This diagram, Exhibit 21 for iden- 
tification, is offered into evidence as Plaintiff's 
Exhibit 21-A to illustrate the testimony of Colonel 
Jones. 
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Mr. L. 8. Lyon: Objected to upon the ground 
that it is not proper evidence. 

The Court: It is offered only to illustrate what 
he said were his contentions. You permitted him 
to state what his contentions are. [184] 


¥ % *& * *% * * 


The Court: Is it with that understanding that 
you withdraw your objection? 

Mr. L. 8. Lyon: Yes, with that understanding, 
T have no objection to these charts. 

The Court: Being purely illustrative of the con- 
tention [186] of the plaintiff, which he has been 
permitted to state. 

Mr. L. 8. Lyon: Yes. Mr. Harris has a similar 
chart for each and every claim. To save time, if 
permissible, he can identify the chart, and state 
that is the basis of each particular claim relied on, 
without going through laying the foundation fur- 
ther, because that will really save time, if he wants 
to do it. 

Mr. Harris: It was my hope that we could do 
it that way. 

The Court: Exhibit 21 for identification will be 
received in evidence for the limited purpose stated. 
Tf you have other charts, pursuant to the stipula- 
tion tendered by Mr. Lyon they might be offered 
now. 

Mr. Harris: Your Honor, may that be Exhibit 
921-A into evidence, so we may number the other 
charts 21-B. C and so forth? 
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The Court: 21-A will be the chart just discussed, 
being a chart showing plaintiff’s contention, as I 
understand it—correct me if I am in error—a chart 
showing where plaintiff contends Exhibit 3, the 
Schick Colonel, infringes Claim 1 of the patent in 


suit. 

Mr. Harris: May I correct you on this exhibit, 
your Honor, that it is a chart which shows wherein 
the plaintiff contends that the elements of Claim 
1 of the patent in suit are to be found in the Schick 
Colonel shaver, exemplified by Exhibit 3. I make 
a distinction between whether the elements [187] 
are found, and whether he contends it infringes or 
not. His contention is that the patent infringes. 
It is simply a contention by him that these ele- 
ments, and each of them, of the claims are found 
in the Sehick shaver, Exhibit 3. 

®. Colonel Jones, have you prepared similar 
charts illustrating your contention that each of the 
other claims in suit, the elements of it, are found 
in the Schick Colonel shaver, Exhibit 3? 

A. Yes, I have 17 altogether. 

@. Are those other charts available here? 

A. They are. 

Q. Will you produce them, please? 

A. Here they are. 

The Court: Mr. Harris, I believe your notes are 
probably here. 

Q. (By Mv. Harris): And these further charts 
you have produced, Colonel Jones, were they made 
by you, or under vour direction, in the same manner 
as to which you have testified Exhibit 21-A was 
made? 
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A. In precisely the same way, so far as I am 
concerned, yes. 

Mr. Harris: These charts are offered into evi- 
dence as Plaintiff’s Exhibits 21-B—— 

The Court: Would it be better to have them 
taken seriatum, and have him state what each one 
successively shows, and each one should be given 
the number of the exhibit, 21, and the next con- 
secutive letter. 

Mr. Harris: Very well, your Honor, but I 
thought perhaps that would take considerable time, 
which I wanted to avoid, if possible. 

The Court: Are the charts themselves titled so 
as to state what they purport to show? Let me put 
it this way: Do all of them deal with Exhibit 3, the 
Schick Colonel ? 

Mr. Harris: They all deal with Exhibit 3, and 
each chart separately shows plaintiff’s contention 
as to how a particular claim in suit, and the ele- 
ments of it, are to be found in the Schick Colonel 
shaver. 

The Court: Very well. The only difference is 
that each separate chart takes up a separate claim? 

Mr. Harris: That is correct. The claim number 
is on the top of each separate chart. 

The Court: Very well. They will be received 
in evidence, and the clerk will number the exhibit 
following Claim 1, in consecutive order. That will 
be Exhibit 21-B. Would vou care to identify it? 

Mr. Harris: Just briefly, for the record. The 
chart referring to Claim 11 is offered as Plantiff’s 
Exhibit 21-B, 


168 


(Testimony of Ralph E. Jones.) 
The chart referring to Claim 17 


Plaintiff’s Exhibit 21-C; 
The chart referring to 


Claim 


Plaintift’s [189] Exhibit 21-D, 


The chart referring to 
Plaintiff's Exhibit 21-E; 
The chart referring to 
Plaintiff’s Exhibit 21-F; 
The chart referring to 
Plaintiff’s Exhibit 21-G; 
The chart referring to 
Plaintiff’s Exhibit 21-H; 
The chart referring to 
Plaintiff’s Exhibit 21-I; 
The chart referring to 
Plaintiff’s Exhibit 21-J; 
The chart referring to 
Plaintiff’s Exhibit 21-K; 
The chart referring to 
Plaintiff’s Exhibit 21-L; 
The chart referring to 
Plaintiff’s Exhibit 21-M; 
The chart referring to 
Plaintiff’s Exhibit 21-N; 
The chart referring to 
Plaintiff’s Exhibit 21-0; 
The chart referring to 
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Claim 
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Claim 


Claim 
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Claim 


Claim ‘ 
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Plaintiff’s Exhibit 21-P; [190] 
And the chart referring to Claim 32 is offered as 


Plaintiff’s Exhibit 21-Q. 
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Mr. L. 8. Lyon: It is my understanding, with 
reference to the use and receipt of Exhibit 21-A, 
that that will be understood as applying to this 
entire series 21-A to Q, inclusive? 

The Court: Yes, 21-B to Q inclusive will be 
received in evidence for the limited purpose here- 
tofore stated with respect to Exhibit 21-A. 

Q. (By Mr. Harris): Colonel Jones, yesterday, 
in response to a question from the court, page 164 
of the record, you referred to rotating the end 
guards of the shaver illustrated and described and 
disclosed in your patent, 90 degrees, or throngh a 
90-degree angle, and also referred to the matter 
of springs pushing on the cutting head ontwardly. 
I don’t think the record is clear on that, and I 
would like to have you explain what you meant by 
these references that you made yesterday to those 
features. [191] Well, if I might, I would first like 
to state that at that time vesterday I was under 
the impression that, according to the drawings in 
mv patent, the guards could be rotated approxi- 
mately 90 degrees; but after those questions yester- 
day, I last night examined the drawings again care- 
fully and my examination indicates to me that. the 
euards cannot be rotated that far, as shown in the 
drawings. Thev can be rotated, I would say, 
through an are of between 45 and 60 degrees. 

Q. That is the maximum rotation? 

A. Maximum rotation outward and downward 
of each particular enard. Shall IT go on about the 
spring? | | 
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moO. if you will, please. 

A. I was influenced yesterday by something 
rather extraneous, but I wish to say this about the 
springs in the Schick shaver. In December of 1935, 
when I applied for this patent, in the Schick shaver 
selling at that time there were two springs to hold 
the cutting surface of the cutter 18 in closely against 
the cutting surface of the outer shell at 16. Those 
springs, however, were entirely located in the base 
portion of the outer element of the cutting head, 
this outer element being identified as 12 in Figure 5. 
The amplitude of motion of those springs 1n press- 
ing the cutter up, I would think would be in the 
vicinity of 1/32nd of an inch. Those springs merely 
actuated between the [192] outer shell of the cutting 
head and the inner cutter. They had no tendency 
whatever to lift the cutting head as a whole from 
its base in the handle against which it rested at any 
time under any circumstances. Consequently there 
was nothing in the construction of the shaver, as 
illustrated by my patent, to cause or tend to cause 
the cutting head to be dislodged from its proper 
position in the handle when the guards were ro- 
tated to their open positions. 

Q. Also, yesterday, at page 157 of the record 
you referred in speaking about the advantages of 
your construction as shown in vour patent, you 
referred to the head as having or there being four 
relatively sharp edges and four sharp points that 
might press uncomfortably against the skin of the 
user. Will you point those out with a little more 
exactitude so that we may have the record clear? 
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A. The four edges that I referred to then con- 
sisted of two short edges found at the ends of the 
cutting head and in proximity to the respective ends 
of the cutting face; and the other two long surfaces 
that I referred to were the—or I beg your pardon— 
not ‘‘long surfaces’’ but long edges—long edges that 
I veferred to were those edges at the respective 
sides of the cutting face which, in my patent, are 
rounded and called beads. 

Just let me go on just a little further. These four 
edges form the boundaries of the cutting face of the 
outer [193] shell of the cutting head of the Schick 
shaver, and the junctions of those four lines con- 
stitute the four points that I referred to. 

However, there are other edges. There are edges 
extending downward from those points, if the shaver 
is held in a vertical position with its cutting head 
up. There would be four of those also. They are 
not quite so important from the standpoint of dis- 
comfort as the four mentioned. 

Q. Does any view of the drawing of your patent 
illustrate those four edges that vou first mentioned ? 

A. Yes, sir. They can he scen in Figure 4, the 
outline of the cutting face of the outer element of 
the cutting head. 

The Court: Is not the shaver always supposed 
to be held at right angles to the surface being 
shaved ? 

The Witness: Very closely at least. vour Honor. 
T remember sometimes TI have experimented shaving 
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purposely with a slight deviation from that, possibly 
like you see a surf board scooting along on the 
surface of the water. 

The Court: But, for the most satisfactory result, 
the shaver should be at right angles, the handle of 
the shaver should be at right angles to the surface 
heing shaved? 

Ihe Witness: Generally speaking, I would say 
yes, sir, your Honor. However, in the early types 
of Schick shavers that I used, I found that that 
sharp front edge did less damage to my skin if I 
elevated it a little bit, the front [194] edge as you 
are moving. 

The Court: You mean if you hold it a little bit 
off the 90 degree angle, is that it? 

The Witness: Yes, sir; a little bit off the 90 
degree angle. 

The Court: Upward? 

The Witness: So that it would move as a to- 
boggan on the skin, sort of. 

The Court: But would any other part of the 
razor touch the skin except the shaving head, if it 
is held properly ? 

The Witness: Well, yes, sir; it would. May I 
illustrate that in this manner? Suppose that you 
have a shaver of this kind with no guard elements 
at the ends. 

The Court: You are referring to the shaving 
head now? 

The Witness: I know, we are referring to the 
shaving head. 
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The Court: By ‘“‘guard elements’? you mean the 
ends or sides, is that it? What do you call the sides? 

The Witness: I call the sides these long portions. 

The Court: The long face of it? 

The Witness: These sides that are more than 
an inch long, I call them the sides in speaking of 
the shaving head. 7 

The Court: At the widest dimension of the 
handle or of the head, you call the sides? 

A. Yes, sir. [195] 

The Court: And the narrowest dimension you 
call the end, is that it? 

The Witness: That is correct, your Honor. 

MherCourt: Very well. 

The Witness: Now, if a man is shaving with a 
shaver of this type and it has long end guards, and 
he is shaving his neck and he is moving it perhaps 
diagonally from below his ear and below his jaw up 
toward the point of his chin, moving it quickly, 
trying to get a shave within a reasonable time, he 
runs into a coneave portion of his skin and the end 
portion of this cutting head will protrude and cause 
the skin to adapt itself to the shape that exists there 
on the shaver and it will form a sharp recess in. the 
skin, and through that recess which must be. con- 
tinuously formed as the shaver moves will be forced 
this rather sharp edge, giving the scratching effect, 
and the skin will be not only in contact with the 
shaving face, it will be in contact with the surfaces 
at the end of the shaving head, there being no guard 
there to keep the skin away from that particular 
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place. So, for that reason, I say that the skin does 
not come in contact with other parts of the shaving 
head than merely the shaving face of the shaving 
head. 

The Court: My question was—I can see from 
your illustration that the ends of the shaving head 
would come in contact with the skin, particularly in 
shaving the neck [196] and chin—but I am refer- 
ring to other parts of the razor than the shaving 
head itself. 
| The Witness: Oh, I am sorry, sorry I did not 
understand your question. No; no other part of 
the shaver excepting the shaving head, in the ab- 
sence of guards, should come in contact with the 
skin. 

Mr. Harris: Council may cross-examine. 

The Court: We might take the morning recess 
at this time cf five minutes. 


(Short recess. ) 


Cross-Hxamination 
By Mr. L. 8. Lyon: 

Q. Col. Jones, before you filed your patent ap- 
plication did you eonstruct or have constructed a 
razor embodying the improvements that are re- 
ferred to in your patent in suit? A. No, sir. 

@. Have you ever? A. I have never. 

Q. I show you a razor and ask you to examine 
it and state whether or not it embodies the improve- 
ments which you refer to in the patent in suit? 
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Mr. Harris: May the witness take this shaver 
apart? ol 

Mr. L. S. Lyon: Oh, certainly, certainly. 

A. May I say, first, sir, that this has a different 
construction [197] than my patent shows? 

Q. In what respect? 

A. There are apparently springs here that push 
this shaving head hard up away from the handle. 
I believe springs of this general nature appeared in 
the Schick product some years after my patent was 
applied for. 

Q. Would the fact that such springs were em- 
bodied in the razor mean that your improvements 
did not apply ? 

A. Well, it would mean that this sort of a con- 
struction would be unsatisfactory and unacceptable 
so far as use as a shaver is concerned, in my 
opinion. 

Q. Why? 

A. Well, it would tend to throw the cutter head 
out away from the handle. 

Q. You mean the construction shown in your 
patent would not apply or could not be used satis- 
factorily with the shaver having those springs in it? 

A. Yes, sir. = 

Q. Otherwise than that and if you can, elimin- 
ating from consideration those springs, do you find 
the improvements referred to in your patent em- 
bodied in the mode] or specimen that I have just 
handed you? 
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I don’t want to approach the witness if the Court 
would prefer I stand over here, but when he has 
the model, your Honor, I find it a little more con- 
venient if I may. [198] 

The Court: Whatever is practicable. 

Mr. L. 8S. Lyon: Judge Trippett used to accuse 
the patent lawyers of always walking around the 
witness and would say, *‘Yon patent lawyers go 
back and sit down.’’ 

. The Court: It is very difficult, sometimes, if the 
witness is looking at something and you want to see 
it, too, unless you have a duplicate of what he is 
looking at. 

Mr. L. 8. Lyon: I have. 

The Court: It is very difficult to examine. 

‘A. I noticed that, considering the angle to which 
one of these guards may be rotated, the lip 27 is 
down to such a low position that it would no longer 
resist longitudinal movement of the ecntter head. 
However, that would not be of any great signifi- 
eance but it is a fact that these open farther than 
that drawing in my patent permits. There may be 
other shght differences but, in general, with the 
exceptions stated, at this hasty examination of mine, 
it appears that this is similar to the construction 
advocated by my patent. 

Q. (By Mr. L. S. Lyon): And by ‘‘similar”’ 
you mean that.it embodies the improvements that 
are set forth in your patent? 

A. Well, in some degree at least. I don’t know 
whether these transversely rounded surfaces—it ap- 
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pears to me that those transversely rounded sur- 
faces of the guard [199] elements are not as well 
rounded as in my patent, possibly. 

Q. Does your patent depend in that respect upon 
any particular amount of rounding? 

A. Well, only in that a very minute amount of 
rounding would not do much good. 

Q. How much rounding would it require? 

A. Well, that is a rather difficult question for 
me to answer. | 

Q. Well, did you ever conduct any experiments 
to find out? A. No; I didn’t. 

Q. Have you ever conducted any to find out? 

A. Idid my every-day shaving ever since I first 
used an electric shaver, have been In a measure 
experiments to find out such things as that. 

Q. Do you know how much rounding you would 
have to embody to be practical and successful ? 

A. It is not possible, I believe, to fix any pre- 
cise line of demarcation. A liberal rounding is pref- 
erable to a minor rounding. I think I might say that 
_my preference is for a liberal rounding and that I 
really intended a more liberal reunding than is 
shown in the drawings, but that is heside the point. 

Q. Will you refer to your patent, to any place in 
your patent that states that there shall be a liberal 
rounding or how much rounding there shall be? 

A. There is a point in the patent where it says 
that. the guards at the inner end of the longitudinal 
rounding are relatively thick. The thicker the 
guards are at that point the greater is the radius 
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of. the rounding; and that very poimt is indicative 
of the need for the guards, because you cannot 
round the relatively thin metal of the shaving head 
at the end. If you extend the metal around there, 
you would not be able to get the cutter out of the 
outer shell. 

Q. Then what vou mean to say is that the amount 
of rounding will depend upon the thickness of the 
end of the guard at the point marked 24 in your pat- 
eut, is that right? 

A, When we are speaking of longitudinal round- 
ing—vwell!, and that would apply also to transverse 
rounding, provided the transverse rounding was 
dene—I mean the thickness is necessary for the 
rounding. You might have the thickness without 
having the rounding. 

'. @ And you could have a thick end on your 
guard 20 of your patent and have a very slight 
amount of rounding, could you not? 

A. Yes, sir; that could be done. 

Q. Is there anything in your patent that tells 
you how much rounding to employ on these ends of 
your members 20 of your patent? 

A. I think there is, although not precisely. I 
think that is indicated in this way: That the very 
first mention [201] of the purpose of the patent, or 
the criticism of the prior art, is that need for the 
rounding the sharpness of those edges. 

Q. Now, will yon examine the thickness of the 
ends of the guards 20 on this specimen that I have 
handed you, and state whether or not those ends are 
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sufficiently thick to accomplish the improvement ‘you 
have set forth in the patent in suit. [202] eae: 

A. Well, I have no micrometer to measure this 
thickness. It looks a little skimpy to me. I would 
prefer that it be thicker, and more fwly rounded. 

Q. You say you would prefer it. Can you state 
whether or not it is sufficient, as it appears in this 
model or specimen that I have handed you? 

A. It is certainly sufficient to give a very great 
deal of improvement and comfort over the absence 
of any guards. 

Q. But is it sufficient for the purpose stated in 
your patent? 

A. That demands a relative answer, it seems 
to me. a 

The Court: The question is, how does it appear 
to you, from your examination ? 

The Witness: It appears to me to be oe 
although not as much as desirable. 

Q. (By Mr. L. 8. Lyon): Does your patent in 
suit teach—— 

The Court: Don’t vou think we had better mark 
this specimen, so the record will be clear? 

Mr. L. 8S. Lyon: The model which the witness has 
examined, which he has referred to in his testimony, 
is offered in evidence as Defendants’ Exhibit No: A. 

% % % * * , See 

The Court: You will have ample opportunity to 
examine it, Defendants’ Exhibit A, the specimen 
razor concerning which the witness has just testi- 
fied, is received in evidence. 
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Q. (By Mr. L. 8. Lyon): In addition to the 
thickness of the end of the guard 24, the effect that 
you are seeking to produce by rounding that end 
depends upon the angle at which it is rounded, 
doesn’t it? 

A. [I don’t think I understand just what you 
mean by the angle at which it is rounded. 

Q. What do you mean by ‘‘rounded’”’ in your 
testimony ? 

A. Well, rounding is perfectly ideal for the pur- 
pose. It would probably be cylindrical rounding 
or spherical rounding, or comprised between the 
two. 

Q. I am trying to find out what it is, as de- 
scribed in your patent, and as you have used the 
term in your testimony. 

A. Are you referring particularly to the end 
guards? 

Q. Iam talking about the rounding of the ends 
of the guards 20. [204] 

A. The ends of the guards 20, as contemplated 
and expressed by my patent, are longitudinally 
rounded and transversely rounded, and I believe 
there is something in the patent—I don’t remem- 
ber the words, but it indicates that the junction 
of those two rounded surfaces is also rounded. 

Q. Colonel Jones, I want you to feel free to look 
at the patent at any time during the cross-exami- 
nation. You have the patent in front of you. I 
don’t want to ask you to rely on your recollection 
unless you are sure you remember what the patent 
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states. This matter of adding comfort to the Schick 
razor, Which you referred to on your direct exami- 
nation, depends entirely on eliminating the sharp 
corners, or sharp edges at the razor head, is that 
correct ? 

A. Yes, I think that is correct. However, I 
would like to qualify that by saying I think a little 
preferred phraseology, although not in any way dif- 
ferent from the obvious meaning of my patent, is to 
refer to the edges possibly where three surfaces 
make a point. That is, of course, very objectionable 
from the standpoint of comfort. 


> in the same 


Q. I am using the word ‘corner’ 
sense you use ‘‘points’’—do you understand that? 

A. Yes. 

Q. So far as improving the comfort in the Schick 
razor is concerned, by what is shown in your pat- 
ent in suit, that improvement is accomplished en- 
tirely by eliminating the sharp [295] corners or 
points or sharp edges, is that correct? 

A. That is correct, provided that we mean by 
that the substitution of curved surfaces or rounded 
liberal radius. 

Q. The value of that radius is in no case in the 
specifications of your patent in suit, 1s it? 

A. Well, yes. 

Q. Will you turn to the specification and point to 
any place in the wording of the specification which 
specifies the value of that radius? At any time in 
this examination, Colonel Jones, that it will take a 
considerable time to arrive at an answer, because 
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you have to examine the document, or something, 
and vou would rather make that examination dur- 
ing the recess, to save the court’s time, you can take 
the question under advisement, as we say in our 
ealeulating machine case. 

A. Iam not sure that I can find an answer to 
that question immediately. [ hardly think it ought 
to be necessary, becanse what I refer to is just what 
you doubtless recall. It says that the guards at this 
certain point are reasonably thick. That starts a 
curve more or less as a 90-degree segment of a 
circle: 

Q. You can have just as little rounding on an 
edge or corner of a guard 20 having a thick end as 
with a thin end? 

A. These are rounded the maximum of that 
thickness. 

Does the specification so state? [206] 

The drawings so show. 

Does the specification so state? 

Not in those words, no, sir. 

Supposing you merely beveled off at a 45- 
degree angle the edge at the end of the guard 20, 
instead of rounding it off, would that add any com- 
fort to the shaving with the Schick razor ? 

A. If that bevel went right up to a sharp point, 
so far as the guard was concerned, the guard, of 
course lving adjacent and against the end of the 
cutting head, that would not add comfort. 


Q. Would it eliminate discomfort if the edge was 
beveled off? 


OPore 
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A. I visualize this beveled off surface approach- 
ing the cutting face of the head at an angle not very 
far distant from a right angle. And in that case I 
don’t see how any comfort would be added. The 
end of the guard would be more or less of a sharp 
edge resting against the end of the cutting head 
at its cutting face. 

Q. Iam referring now to the numeral 20 as ap- 
plied in the upper right-hand view of Figure 3 of 
the drawings of the patent in suit. That numeral 
20 is applied to a curved surface, is it not? 

A. Yes, sir. 

Q. Supposing that that, instead of being a curved 
surface, was beveled off at 45 degrees, would that 
eliminate any of the tendency of the edge that would 
otherwise be formed at the end of the guard 20 
scratching, or adding discomfort to the face dur- 
ing shaving? 

A. I will answer that by stating that the ques- 
tion of a 45-degree angle that you describe would 
decrease the discomfort to some extent. However, 
I wish to qualify that by adding this: That if that 
angle, instead of being 45 degrees, gave a sharp, 
slender taper, and the guard as it approached that 
cutting face, we will say at an angle 10 degrees or 
so off of normal, off of 90 degrees, I don’t think 
there would be any practicable decrease of discom- 
fort with a 45-degree angle. You would present to 
the face, instead of the sharp edge of the end of the 
shaving face,—you would present two 45-degree 
angles. 
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Q. It would be better than one 90-degree angle, 
would it not? A. It would somewhat. 

@. Would that embody the improvement that 
you are referring to in your patent? 

A. TI would say that if you had a 45-degree angle 
there and the extremities of that angular surface, 
the 45-degree angles were perfectly sharp, you 
would not eall that complying with the intent of 
this patent. 

Q. If you wanted to round off the corner, could 
you [208] round it off by beveling it off 45 degrees? 

A. You don’t round it; of course not. 

Q. That rounding applies to something different 
than beveling, and indicates some kind of a curva- 
ture, as vou have used the term, is that so? 

A. The curvature, however, might be variable. 

Q. Depending on what that curvature was, you 
might or you might not obtain the added comfort, 
the purpose directed in your patent, is that correct? 

A. Depending on what it was, yes. I don’t know 
just how to answer that question. If vou eliminate 
the sharp edge, you increase the comfort. 

Q. How sharp does the edge have to be to be a 
sharp edge, as you are using that term, a 90-degree 
edge? 

A. Itisa sharp edge if it is as sharp as the ends 
of this Schick shaver are right now, with the whisk- 
its in the open position. or removed. 

Q. You are referring to Exhibit 3? 

A. Yes. 
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Q. Do you know whether or not those edges have 
been rounded off in the manufacture of that exhibit? 

A. Yes, there is a certain very minute rounding 
there. 

Q. Why do you say it is minute? 

A. Because it isn’t enough to get any comfort. 

Q. Do you know of your own knowledge the 
steps that [209] are taken in the manufacture of 
that device, Exhibit 3, by the Schick Company? 

A. No, but I know I shaved this morning with 
a Schick Colonel shaver, with the guards removed, 
and I know how it felt on my face. 

Q. Do you know how the edges you have called 
attention to are rounded off by a special step taken 
in the manufacture of that device? 

A. J know that these edges are not rounded in 
the sense of this patent, and I know they are 
rounded to some extent. 

Q. Will you say how much they can be rounded 
without being rounded within the sense of the 
patent ? 

A. The metal is not thick enough to permit them 
to be rounded in the sense of the patent. 

Q. How much do they have to be to comply with 
this phrase vou have used, to be rounded in the sense 
of the patent? 

A. ‘That, as J said before, is a variable. You take 
the thickness of these guards on this exhibit re- 
cently submitted, that increases the comfort very 
greatly over the absence of any guards, and vet there 
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isn’t as much curvature in there as desirable in 
order to give a very liberal or extreme degree of 
comfort. 

Q. Colonel Jones, assume that you are a manu- 
facturer, and wanted to round these edges off of 
your shaver, but you don’t want to infringe your 
patent. As you read the patent, [210] does the pat- 
ent tell you how much you can round them off with- 
out infringing ? 

The Court: Aren’t you gentlemen speaking 
about two different things? Aren’t you asking him 
about the rounding of the ends of the shaving head, 
and isn’t he speaking about the guards? 

Mr. L. 8S. Lyon: Yes, your Honor, but it is the 
same thing. You can round off the edge of the 
shaving head by rounding it off itself or putting 
on an element. 

The Court: I wanted to be sure you under- 
stood it. 

The Witness: My understanding and belief is 
that that is just the trouble. You can’t round the 
shaving head to any degree that is helpful because 
the metal must not be thick enough there to do that, 
and if you extend it down you would have the eut- 
ter imprisoned so you would have to have a sepa- 
rate piece in order to take the rounding. 

Q. (By Mr. L. 8. Lyon): Is that the best an- 
swer you can give to my question ? 

A. If I understand your question, I think that 
is a pretty good answer. Maybe I don’t understand 
your question. 
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Q. Suppose I am going to put some whisk-its 
on my razor head, but I don’t want to round off the 
ends of them enough to conflict with your patent— 
how much rounding can I have and not employ the 
rounding that you say is contemplated by your 
patent? [211] 

A. I don’t think you could have any rounding 
at all on the whisk-its without infringing my patent. 

Q. Can you bevel off the ends? 

A. So far as the rounding is a part of my pat- 
ent, certainly. As I said before, if you ran a slope 
up, and it gave the sharp edge, it would not be, of 
course, the same sharp edge after the whisk-its was 
closed, because it would bear right up against the 
end of the cutting head. A beard cutting catcher 
of that type, in my opinion, would certainly be no 
infringement on my patent, so far as the rounded 
surfaces are concerned. 

Q. You concede, then, am I correct, that if the 
Schick razors were made with whisk-its that came 
to a sharp end at the top, that would not infringe 
your patent ? 

A. So far as any rounding is concerned. 

Q. For any reason? 

A. I would have to study that before I give an 
answer to that. 

Q. You are not prepared to answer that? 

A. Jam not prepared to answer that. 

Q. You are not prepared to state how much that 
could be rounded without infringing your patent, 
insofar as your patent is directed to rounding? 
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A. YI would say they could not be rounded at all 
without infringing my patent, if you are speaking 
of the end guards. [212] 

Q. But you say beveled-off edges would not be 
rounding, is that right? 

A. Of course, a rounded surface is nothing but 
a series of infinite bevels, so far as that is con- 
cerned, if you are referring to the bevel. I am 
not admitting anything, but I presume that that 
would not be rounding as contemplated by my 
patent. 

Q. If vou made the bevel in two steps would 
that be rounding, within the meaning of your 
patent? 

A. I don’t think that I should be called upon to 
make admissions of that sort. I think that is a 
matter for my attorney to plead rather than for 
me to testify to. 

Q. Iam just trying to find out, Colonel Jones, 
what you contend, as a part of the cross-examina- 
tion, as vour interpretation of the patent. If you 
ean’t answer the question, if you will so state that 
will be an answer. 

Mr. Harris: If the Court please, I object to the 
question on this ground, that none of the shavers 
manufactured by the Schick Company, to our knowl- 
edge, have any beveled end guards whatever on 
them. It is not an issue in this ease in any way. 

The Court: Does the plaintiff contend that the 
use of any sort of an end guard, whether it has a 


sharp edge or not, is an infringement of the patent 
in suit? 
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Mr. Harris: Certainly not, your Honor. The end 
guard [213] must be rounded so as to provide shav- 
ing comfort, which we are talking about. 

The Court: In other words, the end guard itself 
is not a part of the invention claimed by plaintiff ? 

Mr. Harris: It is a part of the invention, and no 
one else put any end guards on shavers until Colonel 
Jones disclosed it. 

The Court: If Schick puts end guards on razors, 
no matter what kind of ends,—they may be good, or 
they may be bad, is it claimed that that infringes 
the patent in suit? 

Mr. Harris: J don’t think we are called upon to 
answer that, because the only end guards in suit we 
say are rounded, or in the patent—we say this with- 
out committing ourselves in any way in any future 
litigation,—that if they put an end guard on the 
shaver, in which you left sharp corners on the eut- 
ting head projecting so as to interfere with shaving 
comfort, then I would not contend that was an in- 
fringement of the patent. This is a patent covering 
end guards rounded so as to add shaving comfort to 
the user. 

The Court: Any guard not rounded would in- 
fringe the patent ? 

My. Harris: I don’t want to be committed by 
that, because | don’t know what the future litigation 
will be. 

The Court: If the plaintiff claims any kind of 
a guard on a dry shaver is an infringement of his 
patent, we don’t [214] need any refinements. 
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Mr. Harris: We don’t claim that in this ease. 
We claim the primary basic invention is the provi- 
sion of end guards that add this desired comfort to 
the user, and any end guards which could be made, 
and there are many that can be made, I think this 
ean be readily understood by referring to the devices 
in suit,—many could be made without these rounded 
edges and rounded corners, and would not have any- 
thing to do with the patent im suit. 

The Court: I then misunderstood your opening 
statement, that the plaintiff claimed that the use of 
any sort of end guard on a dry shaver such as this, 
would infringe his patent. 

Mr. Harris: No, your Honor; [ am sorry. It is 
the end guard with the rounding that conforms to 
the shaving head, so that the sharp edges and cor- 
ners of the shaving head are eliminated. That is the 
invention. It does not have anything to do with the 
invention of a guard. You can put a flat plate on. 

The Court: Plaintiff has presented on direct ex- 
amination his contentions. Counsel on cross-exami- 
nation would be permitted to test the scope of his 
contentions. 

Mr. Harris: I think that is perfectly proper. 
The only thought I point out, in the question now, 
is that it is relating to devices which are not in suit 
here. If the defendants have any shavers which 
they have made which they wish to take [215] up 
now, as to whether we claim they are infringements 
of this patent, we will be glad to do so, but this is 
merely a hypothetical question. Have I answered 
your Honor’s question ? 

(Last question read by the reporter.) [216] 
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The Court: Yes; I think you have. I think in 
view of the direct examination, counsel is entitled 
to test the scope of those contentions, and that 1s 
undoubtedly the reason why Mr. Lyon permitted the 
plaintiff to state his contentions on his direct exami- 
nation; he wished to test the scope of them on cross. 
Objection overruled. 

Mr. L. 8. Lyon: Do you have the question ? 


(Question read by the reporter.) 


A. The bevel made in two steps with sharp junc- 
tions of the surfaces involved would be rounding, 
in my opinion. 

Q. How round does the edge have to be to be 
rounded as you have used that term; can you tell us? 

A. Well, as I said before, a curved surface is 
nothing but an infinite series of bevels, and there 
is no sharp line of demarcation. 

Q. Well, vour patent does not give any, does it? 

A. No; it doesn’t give any. My patjent doesn’t 
attempt to define the precise line of demarcation be- 
tween a series of bevels and a curved surface. 

Q. You have stated that this idea of these im- 
provements which are set forth in the patent in suit 
came to you because vou were using a 1934 model 
Schick razor, is that correct? 

A. I think that is not correct, sir. 

Q. Well, you did refer to a razor that you were 
using [217] and which you said had sharp edges 
and corners, and which you were wnable to pro- 
duce; do you remember that? 

pee iledid: yes, sir. 
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Q. Was that the razor that you intended to illus- 
trate in the drawings of the patent in suit, and with 
the additions that are described in the patent? 

A. With the additions and modifications, I would 
Say yes, SII. 

Q. That is the razor, that 1934 razor that I am 
referring to? 

A. I don’t know about that. I bought it, I think, 
in the late summer of 1935. 

Q. But you say it did not have these springs 
with sufficient power under the heads so that if the 
screw was loosened the head would be moved or 
snapped outwardly, is that right? 

A. It was not a question of power. The springs 
were not there at all where they could have any liit- 
ing influence on the cutting head. 

Q@. I am going to hand you a specimen of a 
Schick razor and ask you how that compares with 
the device that you are referring to as having pur- 
chased some time in 1935. 

Mr. Harris: May we have this given a number 
for identification, first, please ? 

Mr. L. 8. Lyon: I will be glad to. I will ask 
that this [218] be marked Exhibit $ for identifica- 
tion. 

The Court: That is the specimen razor just 
Shown the witness? 

Mr. L. 8S. Lyon: Yes, your Honor. 

A. This shaver is unmistakably an earlier model 
than the one that I had. This shaver, I am almost 
positive, has a little different beveling effect on 
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those edges than the shaver that I purchased in 
1935. The shaver that I purchased in 1935 I am 
almost positive had edges that were sharper than 
this, although I will say that this shaver as exhib- 
ited here would be very uncomfortable to shave with 
and would necessitate a slow manipulation which 
would make the shaving time very unsatisfactory. 

Q. I eall your attention on this Exhibit B to the 
fact that the shaving head on each side has a bead. 
Do you see the bead? 

A. Well, I have a magnifying glass here, and 
if I may look at this with a magnifying glass per- 
haps I can answer your question better. I hope I 
have it here. I did have it. (Examining through 
glass.) I would say from a casual and not very 
thorough examination, that this shaving head on 
this shaver has, to a limited extent—of course, [ em- 
phasize ‘‘to a limited extent’’—beads that are some- 
what beveled and somewhat rounded. 

Q. Were there such beads on the 1935 Schick 
razor that [219] you purchased and which you 
undertook to improve by the additions in the patent 
in suit? 

A. The metal was thicker at those edges, so far 
as I know, on all of the Schick shavers. The sharp- 
ness of the edge I have excellent reason to believe 
from my observations has differed a little from 
time to time, but all of them have been too sharp 
for any reasonable degree of comfort when shav- 
ing, in the early models. 
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Q. I am sorry, but that was not my question. 
My qvestion was: Did this earlier model that you 
purchased in 1935 have those beads on it? 

The Court: You mean the beads that the witness 
has referred to in Exhibit B for identification? 

Mr. L. S. Lyon: Like in Exhibit B for identi- 
fication; yes, your Honor. 

A. I could not state that they did have, because 
my impression is that that model, 1935, it was more 
nearly than this is—it more nearly than this shaver 
approached the type of head shown in the Schick 
patent applied for in September of 1955. 

@. Let us eliminate from consideration just for 
the purpose of this question the question of whether 
the beads were rounded, and let us first get your 
recollection as to whether or not that Schick 1935 
razor that you have referred to had beads along 
the edges of the cutting head. [220] 

A. My understanding of the use of the word 
‘““bead’’ is that it is necessarily rounded or it is not 
a bead. 

Q. Did the edges along the wide dimension on 
opposite sides of the cutter heads project outwardly 
in a similar manner to that shown in Exhibit B, 
eliminating now for the moment how sharp those 
projections were? 

A. In both cases the metal projected outwardly 
beyond the plane of the outer side faces of the 
shaving head. 

@. And did the slits across the cutter head ex- 
tend out so that thev were open-ended ? 
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A. I think that the slits—I don’t think I have 
ever seen a Schick razor where the slits did not 
go through that metal which extends beyond the 
flat face, the flat side face of the shaving head. 

Q. Now, so far as the construction of the shav- 
ing head itself is concerned vou do not elaim that 
you have added anything to the Schick prior design, 
except that you have rounded off to a greater extent 
these beads in the patent in suit, is that correct? 

A. So far as that particular phase of improve- 
ment is concerned, my only accomplishment was to 
make those beads larger, with a greater radius, and 
round them in a better way so as we would have 
comfort there, instead of the discomfort that was 
marked and existed i all models that I have ever 
seen of the earlier shavers. [221] 

@. Now, in those earlier shavers prior to your 
invention were those surfaces rounded at all? 

A. Oh, ves, sir. If vou look at them with a 
magnifying glass, you can see that the sharp edges 
are rounded to some extent. 

Q. Does your patent tell vou to state how much 
more to round those surfaces than they had we 
rounded in the prior Schick devices? 

A. In no specific manner, I believe. It just 
teaches the advantage of having a sufficient—in this 
effect of having a sufficient radius and rounding ‘to 
accomplish the comfort. | 

Q. Do you know why those surfaces were 
rounded at all in the prior Schick razors? 
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_ A. Well, of course, if they were sharp you would 
eut your finger on them and cut your face with 
them. 

Q. Weren’t they rounded to add comfort to the 
razor? 

A. Certainly, to a certain extent, of course, 
because otherwise vou would really eut your face. 

@. All you proposed insofar as this point was 
concerned, was to round them some more; is that 
correct ? 

A. Enlarge them and round them some more 
so fav as comfort of these long lateral edges are 
eoneerned ; that is correct, sir. 

Q. Does your patent state how much larger to 
make them? [222] 

A. No, sir; not specifically in the specification. 

Q. Teall your attention on Exhibit B to the ends 
of the cutter head. Do you find at the ends of that 
cutter head two integral elements or members which, 
locking at the face of the cutter head at its widest 
dimension, are considerably wider than any of the 
individual teeth ? 

A. Yes, sir; they are wider than the individual 
intermediate teeth. 

Q. I will call those for our present purpose ‘“‘re- 
inforeing ends.’’ Do you know whether such rein- 
forcing ends were on the prior Schick razors, 
including the one you purchased in 1935? 

A. I believe that they were; yes, sir. 

Q. Do you show those reinforcing ends in Figure 
1 of the drawing of the patent in suit? 
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A. No, sir; I believe we do not. It was con- 
sidered no part of this invention and I don’t think 
it would be necessary to show them. 

Q. Now, do you notice that in Exhibit B those 
reinforcing ends extend above the flat tooth face 
of the cutting head? A. Slightly. 

Q. Do you know whether or not that was true 
of the reinforcing ends in the prior Schick razors, 
including your 1935 model that vou have referred 
to? [223] 

A. I believe that in the 1935 model and the 
subsequent single-cutter Schick shavers, that that 
has been present in all of those models. I don’t 
know, going further back, of course. 

Mr. L. 8S. Lyon: Shall we adjourn for lunch, 
your Honor? 

The Court: It might be a good point. It is 12:00 
o’clock. 

Mr. L. S. Lyon: I was not trying to suggest it. 
I thought vour Honor indicated perhans that it was 
lunch time. 

The Court: It is time. You may step down, Col. 
Jones. We will recess the trial until 1:30. 


(Whereupon, a recess was taken until 1:30 
o’clock p.m. of the same day, Wednesday, Sep- 
tember 24, 1947.) [224] 
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Cross-Examination (Continued ) 
By Mr. L. 8. Lyon: 

Q. Colonel Jones, do you know what the pur- 
pose has been in the Schick razor of providing these 
reinforcing elements at the ends of the cutting 
head and extending those elements upward beyond 
the face of the head? 

A. I surmise that I do. 

Q. Will you tell us what you believe to be that 
purpose? 

A. The reason I think that they do not extend 
below the surface is because they would interfere 
with the action of the cutter, and the reason that 
they are thickened is to provide some degree of 
protection against damage to these very thin, 
fragile plates that do the cutting. 

Q. Do you mean by thickness that they are 
wider horizontally than the width of the tooth. 

A. No, what ft had reference to was the vertical 
thickness. 

Q. Why do you think they are wider horizontally 
than the width of the tooth? [225] 

A. More or less for the purpose of giving a 
little greater strength at the end, for the purpose 
that should the shaver fall only a short distance 
and it landed on a moderately hard place, it might 
not be deformed by the accident, whereas if thev 
. were as thin and narrow as the rest, and should 
touch against a hard surface, it would damage them. 

Q. Why do you think that they are projected 
upwardly beyond the face of the cutting head? 
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A. That is the thickness I referred to first. I 
think both the greater width and greater thickness 
is for the same purpose, I surmise, to protect these 
delicate edges from damage in contact with a hard 
surface. 

Q. Is that the only reason for that elevation 
that occurs to vou? 

A. Well, no other reason occurs to me right 
now. I think that most probably is the primary 
reason. 

Q. Didn’t you mention in vour testimony that 
there was a problem of having sufficient mass or 
thickness of the metal at that point to he able to 
round off the ends of the cutting head? 

A. Yes, sir. 

Q. Doesn’t that elevation of those reinforcing 
elements provide for mass or more material for 
that purpose? 

A. TI would say not to any significant degree. 

Q. It does to some degree, doesn’t it? [226] 

A. No significant degree. It is a little thicker, 
yes 

Q. And to the extent that it is thicker, it pro- 
vides more material to be rounded, doesn’t it, or 
could be rounded ? 

A. YI don’t think such rounding is of any sig- 
nificance. 

Q. TI am not asking you that; I am asking the 
physical fact. 

A. Tf vou are talking about it microscopically, 
that is true, yes, sir. 


200 Schick Service, Inc., and Schick, Ine. 


(Testimony of Ralph E. Jones.) 

Q. Will you refer to Claim 1 of your patent. 
In your opinion does that claim read on the prior 
Schick razor, and by prior I mean prior to your 
conception of your invention purporting to be the 
patent in the patent in suit? 

A. In my opinion it does read upon it, yes, sir. 

%& *% *% oe * % * 

Q. (By Mr. L. 8. Lyon): The word ‘‘element”’ 
in claim 1 of your patent in suit is broad enough 
to read on these reinforcing elements to which I 
have called your attention, is 14 not? 

The Court: Just a moment, please. 

Mr. Harris: Which element is that, please, if I 
may ask? 

Mr. L. S. Lyon: The element of the claim 1 
which is item 5 on Exhibit 21-A. 

The Court: Is there objection to the question? 

Mr. Harris: No; there is no objection to that 
question. 

A. It would reply to that in the negative, sir. 

Q. (By Mr. L. 8. Lyon): You think that these 
reinforcing parts that I have called your attention 
to could not be called ‘‘elements’’? 

Ay aldo; 

Q. Why not? 

A. Why, an element is something different. It 
is a different part. That is a part of the cutting 
face there. It is just a little thickened for strength- 
ening the edge of it, that is all. 

Q. Isn’t it an element on the éutting face, or 
one element at each end of the cutting face? 
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A. I would not interpret them as ‘‘an element,’’ 
certainly not in connection with claim 1. [228] 

@. There is no statement in claim 1 that the 
element has to be a hinged member or a separately 
movable member from the cutter head, is there? 

A. No; but obviously it is not part of the cutting 
free. 

Q. Is there any statement in claim 1 that the 
element referred to in item 5 on Exhibit 21-A is 
not formed integral on the cutting head? 

A. Oh, I think the common 

Mr. L. 8S. Lyon: I am just asking you that ques- 
tion. Is there? 

The Witness: Will you please read the question ? 

The Court: Please read it, Mr. Reporter. 


(Question read by the reporter.) 


A. No; there is no statement of that kind 
injected into claim 1. 

Q. (By Mr. L. 8S. Lyon): Referring to these 
reinforcing elements that [ have called your atten- 
tion to, and particularly those that vou knew of 
on the Schick razors before your conception of the 
invention of the patent in suit, were those elements 
rounded ? 

A. J would eall them ‘‘portions”’ as far as I am 
concerned. I would not call them ‘‘elements.’’ 

Q. We won’t stop to argue about that. But you 
know what parts I am referring to? [229] 

A. Portions; I know what portions you are 
referring to. 
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Q. All right; we will use the word “portions. 
Were those portions rounded? 

A. From an infinitesimal standpoint, I presume 


? 


they were. 

Q. Now, what do you mean by infinitesimal? 

A. Ov from a microscopic standpoint. 

Q. Do you know whether or not some separate 
and special operation was performed on them for 
the purpose of rounding them in the manufacture 
of the razors? 

A. Oh, I assume it would be done, because other- 
wise it would be a sharp edge that would cut 
anybody. 

Q@. Well, do you know? 

A. Ido not. I surmise that they were rounded. 

Q. Will you feel of the edges of those elements 
on Kxhibit B for identification and tell me whether 
they appear to yon to be rounded or to have been 
rounded in their manufacture? 

A. Well, there is some degree of rounding there. 
T don’t know how it came about. 

Q. There are various edges and corners on those 
parts. I wish you would refer to each one and, in 
each case, specify whether or not the same appears 
to you to have been rounded? [230] 

A. TI would say that they all are rounded from 
the standpoint of examining them with a magni- 
fying elass; yes, sir. 

(). Now, vou say ‘‘they all.’’ Let us find out how 
many different edges and corners and surfaces are 
included in that statement ‘“‘all.’? Is the edge at 
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each end that parallels the slits in the head at the 
outer face, is that rounded ? 

A. Now, we are speaking of the end of the 
eutting head, aren’t we? 

). Yes. 

A. The cutting face or the little extension there 
or extended portion thereof, possibly. Well, it seems 
to me that from the standpoint of examining them 
with a glass and feeling of them carefully that they 
are rounded; yes, sit. 

Q. Is there any other rounding on those parts? 

A. Well, now, just which parts do you refer to, 
sir? 

Q. Those reinforcing parts which we have iden- 
tified in preceding testimony and which you do not 
like to call ‘‘elements’? and would rather call 
Ponts.’ A, “Pomaons.” 

Q. Please excuse me. 

A. Well, I don’t think there is any edge, any 
edge or corner that is not rounded as viewed through 


(z 


a glass. 

Q. Have the four corners that would otherwise 
be formed [231] at the ends of the cutting head 
in Exhibit B been rounded off in Exhibit B? - 

A. From the standpoint of an examination with 
a magnifying glass they have, by some means: or 
other, been rounded. 

Q. Now, so far as that rounding that you have 
referred to of these portions as it appears on ’Ex- 
hibit B was there a similar rounding at the similar 
points and along similar lines or edges in the Sehic’: 
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razors as you knew them prior to your conception 
of the invention that you have attempted to patent 
in the patent in suit? 

A. Yes, sir. I don’t recall that I ever found 
any absolutely sharp edge or point on a Schick 
razor in that place or in those general places. 

Q. Would you say that these end portions or 
reinforcing portions to which I have called your 
attention on Exhibit B merge into the outer surface 
of the head at the ends thereof? [232] 

3 * Bs * * * * 

A. I would say that thev do not. 

Q. (By Mr. L. 8. Lyon): Why not? 

A. Well, it doesn’t appear to me that there is 
any merging. These are substantially flat surfaces 
which are microscopically elevated above the cut- 
ting faces, and then at the inner edge of the ele- 
vated surface there appears to he a flat slope 
downward and that doesn’t merge, I don’t believe, 
into the face of the cutting head. [233] 

Q. Will you define the term ‘‘merge’’ or ‘‘merg- 
as you have used it in the patent in suit? 

A. I used it in this patent to indicate that a 
curve joins a flat surface in prolongation. That is 
to say, substantially. I don’t refer to it as micro- 
scopically forming a continuation of the flat sur- 
face, but just for all practical purposes. But this 
is not a curve. That is the distinction I make here, 
that that is a flat angle; merging means a gradual 
changing; not any sudden departure in shape. 


ings; 
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Mr. Harris: Excuse me. May the record show 
that the witness when he said this is something else, 
was haying in his hand at that time Defendants’ 
Exhibit B for identification. 

The Court: Is that agreed? 

Mr. L. 8S. Lyon: Yes, your Honor. 

Q. Do you know whether or not the word 
‘““merge’’ or ‘‘merging’’ has any other meaning or 
connotation except the one that you intended for 
it, as vou stated? 

A. Iam unable to savy what the dictionary says 
about the meaning of the word ‘“‘merge’’ except 
that I understand it to be applicable where a curved 
surface joins, for example, a plane surface, but 
forming a continuation of the other, and that, of 
course, is in my patent not intended to be precise. 
That is the general effect of the shape. 

Q. Is the word ‘‘merge,” or the word “‘merg- 
ing.’’ defined in your patent in the specification ? 

A. No, sir. 

Q. Now, vou sav that the word, as you intended 
to use it, was not to be limited to anything precise. 
Is there any statement in the patent specification 
as to how closely the relationship must approach 
such precision to be included within your term? 

A. It is definitely implied. 

Q. Is there any statement that measures how 
nearly it must come? A. Yes. 

Q. Where is that statement? 

A. L[mean the statement that this was to accom- 
plish comfort for the user. That implies a degree 
that is satisfactory to give comfort. 
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@. How far can you depart from that degree, as 
a matter of fact, and still maintain that comfort? 

A. J don’t think that is a very specific question. 

Q. Do you know how far you can? Have you 
made any experiments? 

A. I don’t think anyone can know. I don’t 
think the question is explicit. 

Q. Does your patent state how far you may 
depart? 

A. If you depart so far as to leave sharp ridges 
or edges that depress the skin to a degree to cause 
discomfort, then you have departed from the plan 
of the shaver to give [235] comfort. 

Q. How far would that he? Can you tell from 
the patent? 

A. Well, I can say that any of these edges here, 
which are rounded to some slight degree; if these 
were the rounded edges of a metallic right angle, 
two planes at right angles to each other, and that 
was pressed against the face, 1t would not give 
comfort. 

Q. What if it left a 45 degree angle? 

A. Well, in that way it would not be quite so 
uncomfortable, but it would not give comfort if it 
was a sharp edge. 

Q. What if it was an edge of 45 degrees, would 
that be ineluded within the term ‘‘merge’’ or not? 

A. You mean 45 degrees change in direction; 
not the sharp edge 45 degrees? 

Q. “What's welt: 

A. What is the question ? 
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Q. Would that be included within the term 
““merge,’’ or not? 

A. In my opinion two plane surfaces that meet 
do not merge. 

@. Then there must be absolute alignment or 
absolute blending to come within that term of 
*“mereging’’? 

A. There must be something other than a sharp 
line. 

Q. How sharp? [236] 

A. That is a pretty hard question to answer; 
for instance, if you weld two places together, like 
that, that are rather thick, and you come along 
with a grinder, and grind off a sharp edge and put 
a curve there, you get parts that merge the two 
pieces. 

Mr. Harris: May I have the record show that 
in giving that last answer the witness was holding 
his hands and fingers pointed apart at an angle of 
about 30 or 40 degrees? 

The Court: Do you agree? 

mir iL. S. Lyon: Yes. 

Q. Let us take that example vou gave, and apply 
it to the opposite slope of a roof, that came to an 
apex. Do the.two sides merge at the apex? 

A. he ordinary roof T think comes to an edge 
up there, and does not merge. 

@. It does not merge? 

A. That would be mv interpretation of it. 

Q. If there was an edge, no matter what angle 
it was, your answer would be the same? 
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A. Well, I suppose so, unless it was rounded. 
Of course, you approach an infinitesimal, as you 
change the angle. 

Q. Will you point to any statement in the speci- 
fication of the patent in suit that sets forth how 
much departure there can be from precision, and 
still be within the term ‘‘merge’’ as vou have em- 
ployed it in the patent in suit? [237] 

A. I think I am perfectly safe in stating that 
there is no statement of that kind in my specifica- 
tion, as to any precise limitation, but there is a very 
definite statement that these surfaces must be so 
shaped as to make it possible to give comfort to 
the face of the person shaved. 

Q. Then the only specification, or the only direc- 
tions that you attempt to set forth in your patent 
specification on that matter is in the terms of the 
function that is to be performed, is that correct? 

A. I am not sure that I can answer that ques- 
tion correctly, but that may be true when we con- 
sider also the fact that there is supplementary in- 
formation to be found in the drawings. 

Q. In the drawings is any departure indicated, 
or any latitude, any permissible latitude indicated? 

A. Any permissible latitude from what? 

Q. From exact precision in this matter of 
merging. 

A. Well, I don’t know that there is specifically. 
I don’t know whether there is specifically in the 
specification, or not, but primarily it is just a matter 
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of practical common sense. If you have got a curved 
surface with a reasonably large radius, you have 
got smoothness against the skin. If you have got 
a sharp edge you have got discomfort. 

Q. Referring to your Exhibit No. 3, the accused 
Colonel specimen, you have indicated on Exhibit 
21-A that the end of [238] the whisk-its on this 
device merges with the face of the eutter head. So 
far as the elevation is concerned, does the outer- 
most end of the whisk-its align with the slitted face 
of the cutter head, or does it align with the outer 
faces of the extended reinforcing parts or portions? 

A. Well, the two sides are different. Of course, 
we are speaking now from the standpoint of a 
practical device. We are not speaking of a magni- 
fied surface, such as you would examine something 
microscopically. One side of this device approxi- 
mately merges into—that is, one of these whisk-its 
or guards merges approximately into the outer face 
of the reinforcing portion at the end of the cutting 
face. On the other side it appears to merge directly 
into the plane of the cuttmg face with the little 
reinforcing portion extending an insignificant dis- 
tance further outwardly than does the cutting face 
or the end of the whisk-its. 

Q. Does the whisk-its in that Exhibit 3 merge 
in the sense of conforming to the contour of the 
cutting face, insofar as the beads on the cutting 
face are concerned ? 

A. Yes, sir, T would say it does. 
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Q. Will you hold the device, Exhibit 3, in front 
of you, and look at the whisk-its, and see if they 
are shaped to conform to the outline of the heads? 

A. I would say they are, yes, sir. 

Q. In any event, the cutting face of Exhibit 3 
is [239] separated from the ends of the whisk-its 
members by the reinforcing parts or portions, is 
it not? 

A. No, sir, the reinforcing portions are part of 
the cutting face. 

Q. I am not asking vou that, whether that is 
part of the cutting face or not. They separate the 
ends of the whisk-its from the slitted face of the 
cutting head, do they not? 

A. We will take one of these reinforcing por- 
tions here, between the whisk-its and the first slot. 

Q. In order to merge with the cutting head or 
the face of the cutting head, it is necessary that 
more than one surface of the whisk-its be curved 
to align with any particular part of the cutting 
head? 

A. Please read the question. 


(Question read by the reporter.) 


A. I would like to have that question explicit, 
as to whether the word ‘‘or’’ comes in there. You 
are talking about the face of the cutting head, or 
are you talking about the eutting head in its 
entirety ? 

A. A eutting head has more than one face, does 
it not? A. Yes. 
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Q. The cutting head of a Schick razor has more 
than one surface, does it not? It may have a flat 
outer face, or it may have more than one outer 
face, and that might not be flat, in the event they 
have side faces, or beads? [240] 

A. The cutting head in that shaver has curved 
side faces which are at the opposite sides of the 
flat cutting face. 

Q. Is it necessary that there be different curva- 
tures on the whisk-its so that the whisk-its will con- 
form to the face of each and all of these different 
faces on the cutting head, in order that there be 
the merging that your patent refers to? 

A. No, sir. [241] 

@. Does your patent state which of those faces 
may be ignored and still the merging exist? 

A. Well, my patent provides for a merging of 
the longitudinal curvature of the guard substan- 
tially into the cutting face; and it also provides for 
other curvature. But you are asking me if it is 
necessarv for one curvature, or I think that the 
question: 

Q. Maybe I had better clear it up. 

A. Maybe so. 

Q. Referring now to the specimen of the Colonel 
model, Exhibit 3, do you find that the reinforcing 
end portions are beveled off at the four ends of the 


combs ? 
A. The reinforcing portions are beveled off 
where? 
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Q. At the four corners at the ends of the combs. 

A. There is a bevel at each of the four corners 
of the face. 

Q. And the combs project out beyond those 
bevels, do they not? 

A. Not to any significant degree. 

Q. Well, I am not asking you about how signifi- 
cant it is. 

A. Microscopically, they do. 

Q. How far would you say they extend? 

A. May I take the glass? Well, I don’t know. 
Maybe a hundredth of an inch. I don’t know. [242] 

The Court: Are you using a magnifying glass? 

The Witness: I am, your Honor. 

Q. (By Myr. L. S. Lyon): Can you tell from 
examining this Exhibit 3 whether or not the side 
faces at the end of the whisk-its merge with those 
beveled faces or merge with the outer configuration 
of the combs? 

A. I don’t understand that question yet. 

Q. Now referring to your drawings, an enlarge- 
ment of which is before you on the blackboard, the 
combs or beads are shown as No. 14 in Figure 4, 
are they not? A. Yes, sir. 

Q. And in Figure 2 you show the guards 20 as 
having parts 24 which conform in shape to the beads 
14, do you not? A. Wes, sm: 

Q. In the Colonel model as exemplified in Plain- 
tiff’s Exhibit 3, do the ends of the whisk-its conform 
to the beads in configuration or do they conform to 
the beveled-off portions of the reinforcing members ? 
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A. Well, they conform pretty well from the 
standpoint of comfort in each direction. 

Q. Which do they conform to, the beads or the 
beveled-off portion ? 

A. The beveled-off portion has curves in it at 
the ends of the bevel, and the departure from con- 
forming as between [243] the whisk-its and the bev- 
eled and curved surfaces is very, very slight, and 
the departure between the reinforced portions of 
the cutting face relative to the bevel and the curves, 
the departure as comparing that with what you 
might call the beaded portion is a little greater. 
They are not enough to cause discomfort so far as 
those departures from one to the other is concerned, 
certainly not to any great degree. 

Q. You have made quite a statement here, but 
I do not think you have answered my question. I 
am not asking you to argue about the effect of this. 
IT am trying to find out, if I can, if you can tell me, 
whether the ends of those whisk-its along their sides 
conform to the beads or to those beveled-off portions 
that we have identified ? 

A. Well, they conform to a rather satisfactory 
degree to the beveled and curved surfaces pertain- 
ing to the small end portions of the cutting face. 

Q. Well, would you say they merge with those 
beveled surfaces? 

A. We always have to draw the distinction 
whether we are talking about microscopically or 
practically, and practically they do merge. 
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Q. Now, is this feature that I have called your 
attention to by reference to the enlargement of the 
drawings of the patent in suit conforming the sur- 
face numbered 24 in [244] Figure 2 of the drawings 
to the surface marked No. 14 in Figure 5 of the 
drawings a feature of your patent? 

A. Not in the sense that those two drawings 
have to fit each other with precision. 

Q. Is an approximate conformation at that point 
a feature of your patent? 

A. Yes, sir. There must be an approximate 
alignment and an approximate merging im order 
that the features of my patent may obtain. 

@. If those two configurations did not conform 
substantially then would the Schick razor be apt to 
scratch or cut at that point or along those points ? 

A. Well, it depends on how much the offset was. 

Q. I call your attention to your Exhibit No, 21-C, 
item 5 of that exhibit. Well, I am going to take a 
different exhibit. Referring to 21-E, item 5, it calls 
for the ‘‘members at the ends of the heads having 
rounded surfaces at their outer ends complementing 
and merging into the rounded surfaces of said 
head.’? What are the rounded surfaces there re- 
ferred to in item 5? Are they not the beads? 

A. Well, they are the rounded surfaces of this 
outer element of the cutting head at the ends thereof. 
The interposition of the slight change in surface 
between the first slit and the guard does not obviate 
the essentials of the thing. [245] 
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Q. I think you have missed the point of my 
question. I am referring now to item 5 on Exhibit 
21-E, the phrase ‘‘rounded surfaces of said head.” 
What are those rounded surfaces in your patent? 
Are they the beads? 

A. Well, they are any rounded surfaces that 
come aiong here on this side. You have got rounded 
surfaces here on this exhibit, on these reinforced 
portions, too. | 

Q. Is that the way you interpreted the language 
in preparing your Exhibit 21-K? 

A. I interpreted it as being any of these rounded 
surfaces along this edge of this metal part here. 

Q. Did you interpret that phrase as meaning the 
rounded surfaces specified in item 2 on Exhibit 
21-K? 

A. 2 being traversely rounded surfaces—well, 
that is the same thing. 

Q. Well, those are the beads, are they not? 

A. Not altogether. I mean if you refer to beads 
you mean really the little portions between those 
two adjacent slits. If that is what you mean by 
beads it includes more than that. 

Q. Where in the device shown in the drawings 
of your patent is there shown any transversely 
shtted face terminating at each side in rounded sur- 
faces except the beads? 

A. Well, the bead extends all the way along 
across the edge, is my understanding of a bead. It 
is not like a [246] bead a woman wears ov a child. 
It is a rounded, perhaps, piece of metal going right 
along in a line that can be called a bead. 
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Q. Let us stait in further back, then. I call your 
attention to item 2 on your Exhibit 21-E which 
reads: ‘‘Having a transversely slitted face termi- 
nating at each side in rounded surfaces into which 
the slits extend. Will you point to those rounded 
surfaces in the patent drawing ? 

A. They extend from one end of the cutting head 
to the other, right along there. 

And form the beads? 

And form the bead, singular. 

One on each side of the head, isn’t there? 
Yes; but I am talking about this near one. 
All right. If we are talking about one on one 
side of the head, then those rounded surfaces form 
the bead, is that right? A. That is right. 

Q. Are those the same rounded surfaces that are 
referred to in item 5 where the language reads 
‘‘merging into the rounded surfaces of said head?” 

A. Yes, sir; that refers to a bead on each side. 

Q. Now then, in order to merge into the rounded 
surfaces of the head as called for by that language 
is it necessary that there be conformity between the 
configuration [247] at the ends of the end guards 
and the shape of the bead ? 

A. Not precisely; no, sir. 

Q. How near? 

A. So there will be no discomfort. 

Q. Well, does your patent tell you how close to 
make that conformity so as to avoid discomfort? 

A. It gives no precise dimensions. 
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Q. How far could there be departure there and 
not encounter discomfort ? 

A. Of course, there is a variable enters ito that, 
but generally speaking, I could pick up one where 
comfort is provided and another where comfort is 
definitely not provided; anybody could. 

Q. You could tell that from your own experi- 
ence ? A. I could tell by looking at it. 

Q. A man not having that experience, could he 
tell from your patent? 

A. Well, the patent shows the way to get com- 
fort, and any mechanic could follow the patent and 
get comfort. 

Q. Now, look at Plaintiff’s Exhibit No. 4, a 
Schick Super model. Do the sides of the ends of 
the whisk-its on that model conform to the config- 
uration of the beads? A. Not precisely. 

Q. How closely do they, or do they conform 
at all? 

A. Yes, sir; they conform for practical use. 

@. Do the beads project out beyond the sides of 
the whisk-its ? 

A. Not in every instance. You have got four 
corners here; one of them does not, one does, the 
other does—well, the other might to a very miero- 
scopic degree. But all of those offsets are so small 
that they do not make very much difference as to 
the essential purposes of all of these curved surfaces 
that are merging. 

@. It is true, is it not, that the whisk-its at their 
side portions at their outer ends do not conform to 
the shape of the cutter head at its side? 
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A. Yes, sir; that is true in this model. Of course, 
that sharp edge down there so far from the cutting 
face is very unlikely to come in contact with the 
face; so for that reason it does not make very much 
difference. 

Q. What do you think the reason for leaving 
that lack of conformity is in the Schick razor? 

A. Well, it would be foolish to shape the whisk- 
its to conform to that shape, because that would in- 
crease the factor of discomfort. i presume that the 
outer shells were shaped as they are in order to fit 
the cutter inside, and it was evidently thought that 
this offset inwardly as to the side walls of the cutter 
head in respect to the outline of the whisk-its was 
not a feature that would cause discomfort, because 
the skin where it might come in contact [249] with 
the outer portion of the whisk-it—now, by ‘“‘outer”’ 
in that case I mean away from the axis of the handle 
in the direction of the longitudinai axis of the cutter 
head—speaking of ‘‘outer’’ in that sense, the skin 
would come in contact with that outer suriace where 
it would not come in contact with the inner surface. 

Q. Isn’t that lack of conformity between those 
surfaces in the Schick Exhibit No.—— 

A. 4. 

Q. —4 so that you can get your fingernail or 
something under the edge of the whisk-it so you can 
pivot it out? 

Mr. Harris: If the Court please, we object to 
this line of examination of the witness as to what 
the Schick Company’s purpose was in making the 
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shaver that they have made as it is. That calls for 
simply a conclusion of this witness as to what is the 
Schick Company’s purpose or its object. He is 
speculating entirely upon what the company’s pur- 
pose was. 

The Court: Do you use ‘‘purpose’’ in the sense 
of the function? Is that it? 

Mr. L. S. Lyon: That is correct, your Honor. f 
am referring to the fact that this surface dces not 
merge with this surface but stands out so as to be 
able to get hold of the whisk-it and thrust it up. 

The Court: Your question, then is: ls that the 
function [250] of it? 

Mr. L. 8S. Lyon: Yes. Yes, your Honor. 

Mr. Harris: In the preceding question he was 
asked the same soit of thing, in which he was asked 
what was the purpose of the Schick Company in 
doing so and so or in making this razor so and so. 
And this is the same question. It is the same thing 
exactly and I merely wish to object. 

The Court: ©ounsel has said that he uses “‘pur- 
pose’’ in the sense of ‘‘function.”’ Is that correct? 

Mr. L. 8. Lyon: That is correct. And my ques- 
tion does not refer to Schick Company at all. 

The Court: Col. Jones, do you so understand 
the question, that he was calling for the function? 

The Witness: I have no objection, vour Flonor, 
to expressing my opinion as to the apparent ae 


6é 


tion or purpose of any of these things. 
Mr. Harris: So Jong as the Cowt is clear that 
it is not speculation entirely as to what the purpore 
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was of the manufacturer of this skaver in making 
the shaver, we have no objection. 

Q. (By Mr. L. 8. Lyon): With that under- 
standing, Col. Jones, will you answer my question? 

A. If would say it is quite probable that the con- 
venience of that. offset which is an eighth of an ineh, 
more or less, downward from the cutting face of the 
cutting head, the [251] convenience of that offset 
was probably recognized, that is, its convenience for 
facilitating the opening of the whisk-its. 

Q. Referring to your Exhibit No. 21-C, item 5, 
reading ‘‘each having longitudinally and _ trans- 
versely rounded surfaces at their outer ends,’’ will 
you point on the drawings of the Schick patent to 
which you have the enlargement here the longi- 
tudinally rounded surface as distinguished from the 
transversely rounded surface? 

A. That is not the Schick patent; that is my 
patent. 

Q. I don’t mean the Schick patent. I mean your 
patent. Excuse me. 

A. Now we are talking about the rounded sur- 
face of what, of the cutting head? 

Q. No. This is element 5 of your Exhibit 21-C. 

A. Oh, the guard, the guard. Element what, did 
you say? 

Q. 5 of your Exhibit 21-C. 

A. Oh, well, that ‘‘5’’ doesn’t mean anything. 
You go back here 5, 4, elements at the end of the 
head, yes. Yes; [ see all right. We are speaking of 
what | call “‘guards,”’ the profile shown in Figue 3, 
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profile of the upper end of this guard on the right 
that I am pointing to, shows the longitudinally 
curved surface. The transversely curved curvature 
is shown by shading in that Figure. If I had a [252] 
concave cone with a grinding surface on the inside 
and I were to thrust this shaver in accordance with 
its longitudinal axis in there and grind around on 
the cutting head end of it, the tendency would be 
to put a transversely rounded surface on the ends 
of the guards. [253] 

In other words, if I were to cut this shaver, a part 
of the shaver head off in a plane at right angles to 
the shaver’s hole, and slightly below the cutting face 
of the cutting head, as it cut the guards that would 
give a curvature. That is the curvature of the trans- 
versely rounded surface. 

Q. Does that transverse rounding show on Fig- 
ure 2 of your patent drawings? 

A. Only through shading. It does not show in 
profile. 

@. Can you tell from the shading? 

A. Yes. 

Q@. How much that is rounded? 

A. Well, I should say it is rounded rather 
liberally. 

Q. Why? 

A. It gives the impression. It gives the effect of 
the picture. 

Q. Can you tell from Figure 2 how mueh the 
rounding is? A. Well, approximately 
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Q. What is the radius of it? 

A. I don’t have any means of measuring it. 

Q. Can you tell from Figure 3 how much that 
transverse rounding is? 

A. The picture gives the impression of being a 
rounding as a quarter of a circle, approximately. 

Q. (show vou Defendants’ Exhibit A. Can you 
point out the transverse rounding to the court, on 
that exhibit? [254] 

A. Well, the guards on this exhibit are quite a 
lot thinner in proportion than are the guards in my 
patent application. 

Q. Thinner than those shown in Figure 1 of 
your drawing of vour patent? 

A. I was referring to this enlarged view down 
here. 

Q. Look at Figure 1. The thickness of the 
guards shown on Figure 1 at the upper end is about 
the thickness of a tooth of the shaver head. is it not? 

A. That is rather inaccurate a way to get at it, 
when you have got a good enlargement helow. 

Q. Iam referring to Figure 1. Doesn’t it show 
the thickness at the end of the guards 20 about the 
same value as the thickness of one of the teeth on 
the head? 

A. [ don’t think there is any effort on the part 
of the draftsman to space these slits properly. 

Q. I am not asking you what the draftsman 
tried to do. Isn’t that what the drawing actually 
shows in Figure 1? 
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A. I don’t think it can be based upon the ap- 
parent distance between the slits. I think it would 
have to be based upon the size of the sketch as a 
whole. 

Q. Do you say that this Exhibit No. 8, Defend- 
ants’ Exhibit A, insofar as the thickness of the ends 
of the guards 20 with reference to the thickness of 
the tooth, is not in accord with Figure 1 of the 
patent drawings? [255] 

A. I don’t think that is a proper answer to that 
question. If we are going to talk about the thick- 
ness of those guards. I think it has to be m pro- 
portion to the device as a whole. 

Q. Look at Figure 1 of your patent drawings. 
Does Exhibit A conform to that drawing, Figure 1? 

A. Iwould say that it does not. 

~). In what respeer? 

A. The guards are much thinner on this Exhibit 
A than they are in Figure 1 of my drawings. 

Q. Are they too thin to embody your mmprove- 
ments that you sought to patent in your patent im 
suit? 

A. They embody it to a partial degree. 

Q. Is your answer that they are too thin, or not 
too thin to embody your improvements ? 

A. I say they embody it to a partial degree. 

Q. How much, 50 per cent, 90 per cent, 10 per 
cent? 

A. I think they embody it, so far as thickness 
is concerned, more than 50 per cent. 
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Q. Will you point to the transverse rounding 
that is referred to in item 5 on Exhibit 21-C of this 
Exhibit A? 

A. In place of being too thin they are not prop- 
erly rounded, and here, in addition, too broad, and 
the cumulative effect of those three factors make 
these relatively unsatisfactory from the standpoint 
of comfort. [256] 

Q. Then you would say that Exhibit A would 
not embody the improvements that you sought to 
patent in this patent in suit? 

A. Only in part. 

Q. In what part? 

A. In a fractional part. 

Q. Does your patent in suit indicate to what ex- 
tent these improvements are called for ? 

A. Yes, sir. 

Q. Does your patent offer perfection ? 

A. No, sir, but it would call for a better job of 
it than this. 

Q. Let us go back to this transverse question. I 
wish you-would answer that question, and point 
out to me if there is a transverse rounding in Ex- 
hibit A. 

A. There is some, yes, due to those three fac- 
tors. It is much less than it should be. 

Q. Where is it? Will you point it to the court? 

A. It is vight around here. The transverse 
rounding, if we hold the shaver in an upright posi- 
tion, and we were to cut off the top part of the 
shaver head, then you will look down on the outline 
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that remains, and you would find a curve at each 
one of these corners, and that curve would be an 
indication of the transverse rounding in question. 

The Court: The transverse rounding of what 
elements? [257] 

The Witness: Of the guard elements. 

Q. (By Mr. L. 8. Lyon): Is that rounding 
somewhere down along the vertical edge of the 
drawing ? 

A. I think it refers to the ends. That means the 
portion up close to the extreme ends. I would say 
in the case of this shaver it would be possibly three 
thirty-seconds down, would be the important part, 
from the outer face down about three thirty-seconds 
Olean inch, 

Q. Will you refer to Exhibit 22-M—— 

Mr. Harris: There isn’t any exhibit 22, counsel. 

©. (By Mr. L. §. Lyon): 21-M, item Noo 7 on 
that exhibit which reads: 

“Hach guard having a longitudinally and trans- 
versely rounded outer face merging into the outer 
face and the side faces of the cutter head.”’ 

What do you mean by ‘‘merging into the side 
faces of the cutter head’’ at that point? 

A. I mean primarily merging into the rounded 
side faces that are in close proximity to the cutting 
face of the cutter head. 

Q. You have stated that there is no exact merg- 
ing in Exhibit No. 4. I would like to call the Court’s 
attention to what T am talking about. 

A. No, sir. 
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The Court: I understand. [258] 

Q. (By Mr. L. 8. Lyon): What were you Gmim 
to say? 

A. I would like to say something about that very 
point. 

@. Go ahead and say it. If vou don’t say it now 
you will say it on redirect, so we might as well 
have it. 

A. Tn the case of this cutter the rounding sur- 
faces start away back here in the cutting face. 
There is a velatively—I don’t think entirely flat, 
but a relatively flat central portion in the cutting 
face, and then there are rounded surfaces of the 
eutting face. 

Q. And in the case of this Schick Super, these 
guards conform to those rounded surfaces? 

A. When you get down underneath they don't 
conform, but that doesn’t make so much difference. 

Q. Lam referring to 7 on Exhibit 21-M. 

A. We are talking about the Colonel, aren’t we? 

Q. ft am asking von with regard to the Super. 
Do the whisk-its on the Super merge into the side 
faces of the cutter head on that model? 

A. Let me see how that reads. 

The Court: 21-M depicts the Colonel 2 

Mr. L. 8. lyon: Yes. 

The Court: You are asking the witness now 
about the Super? 

Mr. L. S. Lyon: Yes. 

A. Some of these side faces. in the case of the 
Super, [259] include this part of the cutting face, 
and in that sense they do. 
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Q. But in the sense of the side faces below the 
cutting face, do they merge? 

A. Of course, T don’t know just how far the eut- 
ter reaches underneath there, but after we come 
to the extremity where the long edge is, and we go 
below it, then they do not merge. 

(Short recess.) 


@ (By Mr. L. 8. Lyon): Will you now 
examine the Exchange model, Plaintiff's Exhibit 
No. 5, and compare the configuration at the sides of 
the ends of the whisk-its with the flat side faces of 
the cutter head, and state whether or not the same 
merge ? 

A. The side faces of the cutting head below the 
curved portions which come in contact with the skin 
do not merge preciselv with the whisk-its. 

Mr. L. 8. Lyon: I want to show that to your 
Honor. Look along the side face of the cutter head 
until you come to the side of the whisk-its, and 
vou can determine that. 

The Court: What does ‘‘merging’”’ there mean, 
coming together? What do vou understand merg- 
ing to mean? 

A. I understand it to mean, in the case of a 
curved surface and a plane surface, that if they 
merge they come together in such a way that one 
surface appears to be [260] substantially a continn- 
ation of the other. If your Honor heard me on that 
last question, I spoke about the portion of the side 
faces which are below the curved side faeces, and 
there is a lack of precision in merging there, when 
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you go down that distance from the cutting face. 

The Court: It is your contention and design 
that it would merge, but in the manufacture it may 
lack precision? 

The Witness: Ina very small measure. I guess 
the design was not expected to merge perfectly. Of 
course, when you go that far down the sides the 
practical aspect of it disappears, because the skin 
is not present. 

The Court: You are only interested, so far as 
the performance of the razor is concerned, in your 
view of the situation, in that portion of the guards 
or wisk-its which come in contact with the euttmg 
head ? 

The Witness: The cutting face and curved sur- 
faces at the sides, as they are the ones that come in 
eontact with the skin. 

The Court: Let me see if I understand you. 
The only portion of the end guards or whisk-its in 
which you are interested, in your point of view, 
of the shaving comfort, is that portion which comes 
in contact with the shaving head or cutting head, is 
that correct? 

The Witness: I thmk cutting head is a pretty 
large term. 

The Court: What do you call this metal appa- 
ratus on the [261] shaver? 

The Witness: The whole shell is the eutting 
head. 

The Court: I thought you ealled this the handle. 


I understood the cutting head was the metal as- 
sembly on top. 
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The Witness: Yes, sir; when I say the shell, I 
mean the shell that surrounds the cutter. 

The Court: There is a shell, and the cutter in- 
side is all metal? 

The Witness: Yes. 

The Court: This metal assembly on the top? 

The Witness: That is the cutting head, your 
Honor. 

The Court: When you speak about rounded 
edges and merging for shaving comfort, you are 
referring to that portion of the end guards and 
whisk-its that come in contact with the metal as- 
sembly cutting head on the top of the shaver? 

The Witness: Your Honor, in my patent there 
are some places where that may be a correct inter- 
pretation. There may be other places where we are 
dealing with the merging of the guard into these 
rounded surfaces that are part of the side face, and 
as a practical matter of fact that is the part that 
euts, hecause that is where the skin reaches. 

The Court: Down towards the base of these 
whisk-its there is no contact with the skin in shav- 
ing, is there? 

The Witness: No, sir. 

The Court: Jt is immaterial, in your view, I 
suppose, [262] whether they merge or not down 
there? 

The Witness: Yes. 

The Court: Whether it is rounded or not? 

The Witness: I wouldn’t want to cut my hand 
on it. 
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Q. (By Mr. L. 8. Lyon): Does item Noo 770s 
Exhibit 21-M, where it specifies and calls for merg- 
ing into the outer face and side faces of the cutter 
head, specify how far down the side faces they be? 

A. Yes, it says here: 

‘“Whereby to provide rounded ends and corners 
for said head extending flush with the outer and 
side faces thereof,”’ 

I think that that intent there is to deal with the 
eurved side faces which come in contact with the 
skin. 

Q. (By Mr. L. 8. Lyon): It doesn’t say the 
curved faces, does it, in Claim 28 of the patent? 

A. Let me see. It doesn’t say whether they are 
curved or not. It doesn’t say they have to merge all 
the whole length of that. 

Q. It doesn’t say how far thev shall merge? 

A. No. 

@. Can this word ‘“‘merge’’ be satisfied by any 
conformity of one surface to another irrespective of 
the extent of that conformity ? 

A. Well, it’s pretty difficult, it seems to me. The 
purpose [263] of these things is to provide comfort, 
and it is perfectly evident that the skin comes in 
contact with the cutting face, or portion close to 
that, and these curved surfaces, that is, these side 
faces conform to the idea of side faces, and it is 
more than a significant degree they are merging, 
because that is the place where it cuts. 
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Q. The fact is that this term ‘‘merging”’ 1s not 
defined in the patent in suit, and the only definition 
that you can draw for it is such a conformity as will 
give comfort and avoid scratching, is that right? 

A. That is the primary criterion, I would say, 
sir, 

Q. Colonel, when did you first learn of the 
manufacture and sale of Schick razors having 
whisk-its on them? 

A. Well, I don’t know the exact date. It may 
have been in 1938; it may have been early in 1939, 
but I would guess it was in 1938, and I think it was 
within a week or two from the time that these at- 
tachments first appeared on the Schick, if that is 
what you mean—or do you mean later, when they 
were built in? 

Q. Maybe we had better be a little more definite. 
Somebody has applied the attachment to Exhibit 2. 
By the attachment you mean the whisk-its that was 
provided as an accessory te be mounted on a Selick, 
that does not have a whisk-its, is that right ? 

A. That is correct, sir. [264] 

Q. You knew of this sometime in 1938 or 1939, 
according to the best of your recollection ? 

A, Yes, @ir. 

Q. When did you first learn of Schick razors 
being made and sold in which whisk-its were em- 
bodied as a permanent part of the razor? 

A. I wouldn’t be sure about that, but I know I 
bought one myself in the latter part of ‘40. 
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Q. Did you communicate with the Schick Com- 
pany in any way regarding the matter, prior to 
sending them this notice of infringement on Janu- 
ary 21, 1941? 

A. Did T communicate with them in any way? 

Q. Regarding the fact that they were using 
these whisk-its, and that you had a patent applica- 
tion pending in which you were attempting to cover 
the subject matter of the patent in suit? 


ve dice 

Q. When for the first time? 

A. June—may I refer to my diary? 

@. If vou need it to refresh your recollection. 

A. I ean give you the exact date. On June 26th, 
1940. 


Q. Was that the first time that you advised them 
that you had a patent application pending covering 
the disclosures that are set forth in the patent in 
suit? A. Yes, sir. [265] 


Q. (By Mr. L. 8. Lyon): T call your attention 
to Exhibit 26 to the pre-trial stipulation. This is a 
letter, is it not, Mr. Jones, which you wrote to the 
Schick Dry Shaver, Ine., on March 14, 19412 

A. Just a moment while I glance at it. 


* % * ¥ £ * * 


Mr. L. 8. Lyon: Yes; I would like to offer it for 
the purpose of the record as Defendants’ Exhibit D. 
The Court: That the letter from Jones, the 
plaintiff. to Schick Dry Shaver, Ine., dated March 
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14, 1941, copy of which is Exhibit 26 to the pre- 
trial stipulation, is received into evidence and will 
be marked Defendants’ Exhibit. 

The Clerk: D, your Honor. 

The Witness: That appears to be a copy of the 
letter that I sent to Schick, as indicated by the 
date. 

Weecay Mr L.S, Lyon): * * * [ogy 

At the time you wrote this Exhibit D which I 
have read to you did you believe that you had a 
right to negotiate [270] with others if the Schick 
Company did not reply to you by April 4th? [271] 


a * * % i * aS 


Mr. L. 8. Lyon: I want to show also in con- 
nection with this attempt to apply this oral agree- 
ment under the first cause of action, that no such 
agreement was made; that the only thing that was 
done was, there was an understanding as to what 
the royalty would be, provided the parties arrived 
at a satisfactory agreement; and I want to show 
some of the things that Col. Jones was not prepared 
to settle at that meeting and what they were. 


* * * * * *& 


Q. At the time you wrote your letter of March 
14, 1941 to the Schick Dry Shaver Company, ¢e- 
fendants’ Exhibit D, did you believe that vou had 
the right to proceed with [279] negotiations with 
someone else if you did not hear from the Schick 
Company by August (April) 4, 19418 
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A. Well, I did not think I had a right to negoti- 
ate with anyone else as long as there was any possi- 
bility of the Schick Company complying with their 
oral agreement. j 

Q. But if they did not, you proposed to ne- 
eotiate with somebody else? 

A. Well, I wouldn’t let that patent go by in- 
definitely, if they refused, if they denied or if they 
refused to comply, if they refused to put the agree- 
ment in writing and refused to comply with its 
terms. It seems to me then 1 would have a right 
to deal with somebody else. I never did deal with 
anyone else, however. 


Q. Now, vou state on page 128 of the transenpt 
here in your testimony, after reciting your conser- 
vation with Mr. Cordiner and just as you terminate 
your testimony on that point: 


‘‘Y said to Mr. Cordiner in substance, ‘How 
are we going to go about puttmg this agree- 
ment in writing?’ And he replied to me in sub- 
stance, ‘The agreement will be drawn up in 
the main offices of the Schick Company. You 
may send to us such points as you would like 
to have included in the agreement and if 
possible, we will include them.’ 

‘‘And then there was some sort of an agree- 
ment or [280] understanding of the minor 
points could be ironed out through corre- 
spondence.”’ 
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tf want you to tell us, if you will, what these 
points were that you did not settle at your meeting 
with Mr. Cordiner, what points that would have to 
be incorporated in the agreement. 

A. Well, they were not definitely enumerated 
or anything lke that. I presume they would deal 
with such matters as when the payments would be 
made and anything that was necessary, or that one 
side wanted that the other side would agree to. 
As far as I was concerned, i had no intention of 
refusing to sign the contract. 

Q. I am not asking vou thai. [ am asking you 
what these points were that remained to be settied 
between you and the Schick Company that you did 
not settle at your meeting with Mr. Cordiner. 

A. Jt was merely the general subject of minor 
points; there was nothing specific. 

@. I am not asking you whether they were 
minor or not. { am asking you what the points were. 

A. Well, they were unspecified. 

@. Were none of them discussed or mentioned ? 

A. I can’t seem to recall that any one was. 

Q. Was there any discussion about who should 
take the responsibility for any suit that was brought 
against a [281] licensee by an outside party for 
putting these whisk-its on? 

A. Yes; I believe that was mentioned. 

Q. How was that settled, if it was? 

A. Well, I don’t recall that it was settled. We 
were going to reach an agreement on those small 


points. 
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Q. You did not have an attorney present with 
you, representing you at this meeting with Mr. 
Cordiner, did you? 

A. That is correct. J intended, of course, to 
have an attorney to consult with just as a final 
check when I received the contract from them. 

Q. Did you discuss whether or not the agree- 
ment should provide that Schick should take over 
the prosecution of your pending patent application ? 

A. Well, there was something said about—take 
over the—oh. Oh, you mean those two pending 
application 1 had? 

Q. Yes. 

A. I don’t remember for sure, but I think I 
said that I didn’t care whether they took them 
over or whether I completed the prosecution my- 
self. 

Q. Was it settled as to what the agreement 
was to provide on that or was that left open? [282] 

A. I believe that was left open to their option. 

Q. Did Mr. Merrick at this meeting or Mr. 
Cordiner call your attention to a number of differ- 
ent things that would have to be covered in that 
agreement, and advise you that it would be a very 
unwise thing for you to attempt to negotiate these 
terms of this license agreement with them if you 
were acting as your own attorney ? 

A. Well, Mr. Merrick asked me, just before 
the conference started, as I reeall it, ‘‘Have you 
an attorney for this matter?’’ And I answered 
him that I did not. And he—I don't know. He may 
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have said, ‘‘ Well, don’t you think you ought to have 
one?’’? Or something of that kind. And he said, 
“Tf you don’t have an attorney, I may have to act 
as your attorney, in addition to being the attorney 
for the Schick Company,”’ 
of that nature. 

Q. He did not suggest that. Now, you are not 
sure of that, are you, that he also act as your 
attorney while he was representing Schick? 

A. Well, that he would have to look after—yes; 
he said something to that effect. And I said that I 
thought that we could negotiate the main matters 
at hand this afternoon; that I didn’t have any 


or suggested something 


attorney engaged; and that I could have an at- 
torney’s advice later on as to whether everything 
was all right. 

Q. It was understood by you when you left 
them that [283] you were to consult an attorney 
regarding the settlement or many of the terms of 
the agreement, was it not, before you signed the 
agreement ? 

A. Not necessarily, no; because I was going 
to consult an attorney and consider his advice if 
I wanted to. If I didn’t want to, I reserved the 
right to act on it myself without consultmg any 
attorney. I didn’t say I was necessarily going to 
consult an attorney. 

Q. Do you agree with this statement, and by 
‘‘we’’ in the statement reference is made to Mr. 
Cordiner and Mr. Mervick: 
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‘Well, we discussed some of the terms that 
would necessarily have to be inserted into a 
license agreement of that kmd. We discussed 
a very large number of such subjects, includ- 
ing some pending patent applications of Col. 
Jones, and whether he would turn over the 
prosecution of those applications to us. 

“We called his attention to the captions 
that would necessarily be included in the patent 
agreement, and asked him if he was prepared 
to discuss the provisions that would have to 
be written in under those captions of sueh 
agreements, and he said, ‘No.’ 

“We asked him about his patent counsel, 
and he said he had no patent counsel, that he 
always acted as his own. I told him that it 
would be a very unwise [284] thing for him to 
attempt to negotiate a patent license agreement 
with us, acting as his own counsel, and illus- 
trated the importance of getting counsel by 
asking him whether he would agree to certain 
provisions in the agreement that we thought 
would be needed in it. And he said that he had 
no ideas on the subject, and he said that I was 
right, that he would have to get counsel.’’ 


Do you remember whether that is a correct state- 
ment of what transpired at the meeting with Mr. 
Cordiner ? 

A. Well, I don’t know that it is a hundred per 
cent accurate but, for the most part, I presume 
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it is the truth. However, I never—my only state- 
ment about getting an attorney was in accordance 
with my intention that I would get an attorney’s 
advice to such extent as I saw fit, and sign the 
contract if it satisfied me. 

@. Now, do you agree with this statement: 

“Was anything said as to whether or not 
Colonel Jones reserved the right to approve 
or disapprove the completed written agreement 
when it was finally prepared? 

“Well, both sides understood that a consid- 
erable number of clauses would have to be 
inserted in the agreement that were not dis- 
cussed at that meeting. The agreement was 
reached only in respect to the basic [285] 
royalty provisions. Questions as to rights and 
obligations in respect to offensive and defensive 
litigations were touched on rather briefly. 

‘‘My recollection is that Colonel Jones was 
not prepared to go as far as we thought he 
should in authorizing the expenses and damages 
that might be ineurred by the Schick Company 
in defending litigations, to be deducted from 
royalties. I remember that we had a discussion 
whether it would apply only to current royal- 
ties for that year, or back royalties, whether 
it would be a lien on future rovalties, and he 
said that he had not thought about those 
matters and was not prepared to give an answer 
at this meeting. 

Is that in accord with your recollection 2 


eed 
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A. Well, I don’t remember all of that was. I 
know that there were provisions that they wanted 
to put in, but T was satisfied with the basic agree- 
ment and IT had no imtention of passing up the 
agreement and refusing to sign 1t when they sub- 
mitted an agreement, unless there was something 
that would markedly interfere with my normal 
rights in the natter. [286] 

Q. You did recognize that you reserved in your 
own mind the right to reject the agreement If, 
when it was written, it was not satisfactory to you 
on those points that you had not settled at your 
meeting, isn’t that right? 

A. I wouldn’t say that I had any intention to 
reject that agreement. 

Q. I am not asking you what your intention 
was. | am asking you if you reserved the right 
to reject whatever agreement they drafted that 
you were not satisfied with the way they treated 
these unsettled points. 

The Court: Do you mean did he say that he 
would reserve it; that that was his intention? 

Mr. L. 8. Lyon: Wasn’t that your understand- 
ing with them? 

A. I understood it this way, that we had made 
an agreement as to the essentials, and that neither 
side was justified in rejecting that agreement with 
the idea of submitting an unreasonable condition, 
and rejecting it on the basis of an unreasonable 
condition. I thought these side issues could he 
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ironed out on a reasonable basis, and we were both 
going to stick to our agreement. 

@. But they were not ironed out at that meet- 
ing? 

The Court: We will suspend now. 

Mr. L. 8S. Lyon: May the record show, your 
Honor, that this cross-examination, since my last 
notice, is all for the [287] purpose of the record de 
bene esse, and without waiving our position as to 
the second cause of action. 

The Court: Yes, the record will so show. [288] 


* * ar ne % * 28 


Los Angeles, California, 
Thursday, September 25, 1947, 10:00 A.M. 


* * * * * * 


Q. (By Mr. L. 8. Lyon): Colonel Jones, do you 
remember receiving Plaintiff’s Exhibit 10, which is 
a letter dated February 5, 1941, addressed to you 
by Mr. Merrick? 

A. J would like to glance at it, please. Yes, sir, 
I remember that. 

Q. That letter refers to Paragraph VII of the 
draft which you forwarded to the Schick Dry 
Shaver Company with your letter of January 30, 
1941, Exhibit 9, which draft is entitled: Prelimi- 
nary Draft. Do you remember the provisions of that 
Paragraph VII? a. Not precisely. (291) 

The Court: There is no suggestion compelling 
you to do that. [ merely ask the question: Are you 
prepared to go ahead at this time? Up to this time 
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we have tried the case upon the supposition that all 
the evidence is admissible only as to the first cause 
of action. 

Mr. L. S. Lyon: Yes. [293] 


* ae ea % ed 2 


The Court: And the minute I came to that con- 
elusion or very shortiy after I did, I interrupted the 
counsel and made that statement so that you would 
have that in mind in your cross-examination of the 
plaintiff. This cross-exanination is proper even 
under the first cause of action, I take it. 


Q. You have in mind the provisions of this para- 
graph 7. To what extent were those provisions dis- 
eussed by you at the meeting with Mr. Merrick and 
Mr. Cordiner? 

A. Qh, in a very tentative sort of a way and not 
very extensively, | would say. I don’t know that 
these provisions were discussed at all as a matter of 
fact, that is, some of them, anyway. There was not 
very much discussion about what appears in this 
suggestion to Schick Company, because these largelv 
were thoughts that I had after that conference was 
over and I made them as suggestions to the Schick 
Company. 

Q. These two patent applications which you for- 
warded to the Schick Company with your letter of 
Mebruary 20, 1941, Exhibit 13, were merely carbon 
copies of documents that were on file in the United 
States Patent Office, is that correct? 
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A. Yes; they were carbon copies of the patent 
applications that had been submitted to the Patent 
Office. 

Q. And you did not deliver or furnish to the 
Schick Company any power of attorney or any as- 
signment or right to those patent applications, or a 
right to do anything with them at that stage, did 
you? pee) did: 

Q. What? 

A. J had told them in the conference hefore that, 
if [298] they obtained this exclusive license for this 
patent in question here, that they could have my 
other patents and the patents that would issue to me, 
if they wanted them. 

Q. But my point is, Col. Jones, that all you did 
in connection with transmitting these copies with 
Exhibit 13, your letter of February 20, 1941, was to 
send them copies of papers that were on file in the 
Patent Office, is that right? 

A. Well, yes; they were patent applications that 
had been sent to the Patent Office. 

Q. You did not furnish them a power of attorney 
which they could file in the Patent Office and take 
any action in connection with your applications? 

A. No; though I had told them, as I reeall it, 
that if they wanted the two patents that had issued, 
in addition to the patent at issue, and the two pat- 
ents that might issue in pursuance to my two other 
applications—I believe I told them that they could 
either take over the prosecution of those two patents, 
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or L would continue the prosecution of them, which- 
ever they desired. 

Q. Did the Schick Company take any action in 
the Patent Office in connection with vour applica- 
tions at any time? 

A. I don’t think they did, no, sir. I don’t see 
how they could have. 

Q. And they returned to you the carbon copies 
that you [299] had forwarded them with your letter, 
Plaintiff’s Exhibit 13, did they not? 

A. I believe that they ultimately did. I don’t re- 
eall positively. 

Q. Did you continue your prosecution of those 
two applications? A. I did. 

Q. Yourself? A. My attorney. 

Q. And did the Schick Company ever interfere 
in any way with your prosecution of these apphia- 
tions? A. Not so far as I know. 

Q. They never took any steps in the Patent Office 
in regard to the matter, to your knowledge at all, did 
they? A. Not so far as I know. 

Q. And, so far as you know, did your sending 
these two copies of the applications to Schick Com- 
pany in any way affect your further prosecution of 
those applications ? 


A. Affect my further prosecution of them? I 
suppose not. 


Q. What happened to those applications? Did 
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the Patent Office find anything patentable in them? 


A. They did. 

Q. Did they issue into patents? 

A. ‘They did. [300] 

Q. In your name? A. That is correct, sir. 
x * * ae x % 


Mr L.S.Lyen: All right, sir. 

@. What discussion, specifically, did you have 
with Mr. Merrick and Mi. Cordiner, according to 
your best recollection, as to this matter of how far 
you should go in indemnifving the Schick Company 
against liability to others for infringement in oper- 
ating under the proposed license? 

A. Well, I can’t remember all the details of that. 
I didn’t regard that as of primary importance. 
There were statements back and forth and a few 
questions about things of that nature, just prelimi- 
nary to the ultimate drafting up of the written con- 
tract; and I didn’t regard it as anv negotiations at 
that time. I thought we just had a sort of a prelimi- 
nary discussion, because I expected them to work 
out the contract that they thought should be signed, 
and then, unless there was something horribly wrong 
with it, I expected to sign it. [802] 

Q. Did you settle the provisions as to how far 
you would go in indemnifyving the Schick Company, 
at that meeting ? 

A. I made no commitments restricting what L 
would or would not do. IT thought that we would 
have no praticular difficulty in reaching an agree- 
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ment on the secondary issues, if you want to call 
them that. I did not anticipate any difficulty in 
reaching that. I was willing to concede to any 
reasonable secondary provisions in the contract, 
when they presented my contract, which they had 
agreed to prepare, which they never did. 

@. At that meeting you did not, actually agree on 
what those specific provisions would be? 

A. No. [had not seen what they wanted. 

q. But they did advise you that they wanted pro- 
visions on that point in the contract? 

A. Regarding suing? 

Q. Regarding defending suits that were brought 
against Schick. 

A. Yes, they mentioned that I should take the 
responsibility of defending suits, and I did not 
agree, and did not have any final comment upon that 
statement. 

Q. Did you also discuss with them, and did they 
tell you that fact, that they would want the provision 
in the contract with regard to the extent which you 
would go in defraying the cost of suing others in the 
event there was an [3803] infringement of your 
patent? 

A. Perhaps that was mentioned. I don’t remem- 
ber those details. 

Q. Did you settle at that meeting just how far 
you would go on that point? 

A. 1 don’t think it was necessary. 

Q. Did you? 
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A. No, I did not say I would go this far, and no 
further, certainly not. I expected to get the contract 
from them for my signature, or my protest, but if 
something seemed radically wrong with it I expected 
to request them to change it, whatever it might be, 
when they sent me the contract. 

Q. But they did bring up the fact that they ex- 
pected you to defray to some extent those expenses, 
did they not? A. I think they probably did. 

@. Did you settle on how far you would go at 
that time? 

A. No, I did not settle. I did not take any posi- 
tion on the matter other than it was something to be 
worked out when they sent me the contract. 

Q. When you sent them the draft entitled: Pre- 
liminary Draft, accompanying your letter of Janu- 
ary 30, 1941, Plaintiff’s Exhibit 9, under provision 
15 yon provided that Schick shall assume said bur- 
den and the expense of defending your patent in 
eourt, and in prosecuting infringers. Why did you 
arrive at that wording; on what basis? [304] 

A. I don’t know. They had invited me to submit 
such points as I would like to have embodied in the 
contract when it was written, and they said they 
would include in it as much of my suggestions as 
they could. I don’t remember anything very explicit 
or binding. There was no binding oral agreement 
about any of this minor stuff at the conferenee. It 
Was mentioned, and it was just something that had 
not been established vet, was all. 

Q. But at the meeting with Mr. Merrick and Mr. 
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Cordiner there was no agreement that Schick would 
pay all the expenses of defending vour patent, was 
there? 

A. ‘There wasn’t any agreement whatever 
whether the Schick people would pay, or I would 
pay. The only agreement was the basic matter, that 
T would give them it exclusively, and they could have 
the four patents of they wanted them, and they 
would give me a stipulated royalty, or a stipulated 
down payment. That was a definite statement. And 
they were to prepare the contract, and send it to me, 
and then if I objected I was to try to persuade them 
as to what changes I thought ought to be made in it. 

Q. Will you tell us again what the terms of 
royalty arrangement were, as you say you agreed 
with them, with Mr. Merrick and Mr. Cordiner? I 
mean, What were those rates? 

A. The rates were—I was to obtain 1144 per cent 
of the manufacturer’s sales price until these royal- 
ties, the [305] total of these royalties should be 
$250,000, after which the rate was to be 1 per cent to 
the expiration of the life of the patent. 


*% * * * ¥ * 


Q. (By Mr. L. 8. Lyon): I call your attention 
to this paragraph of royalty to be paid of 3 per cent 
of the manufacturer’s sales price. 

A. You have to read more than one line in order 
to obtain the truth of the document. 

Q. I will ask you to read the whole paragraph. 

A. I will, and there is more than this paragraph 
that pertains to that. 
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Q. Perhaps you will explain to us why you pro- 
vided 3 per cent. 

A. I provided 144 per cent in that document; not 
3 per cent. That was subject to a discount of 50 per 
cent. Anyway it was only suggested. They were not 
restricted to this. I had not refused to change any of 
this phraseology [306] in any respect. This was just 
a suggestion. 

Q. Had Mr. Merrick or Mr. Cordiner agreed to 
the provisions as set forth in Paragraph 3 of this 
preliminary document that you submitted ? 

A. They had not seen these suggestions. [307] 


Q. (By Mr. L. S. Lyon): Have you made any 
arrangement with the Remington Rand whereby 
they are authorized under [308] vour patent to 
manufacture their razors with these end elements on 
them ? 

A. J did not enter into any negotiations with 
Remington Rand, because of my oral negotiations 
with the Schick Company. 


% ks ¥ x ae +: 


Q. (By Mr. L. 8. Lyon): Then your answer is 
that you have no understanding, and Remington 
Rand has no authority under your patent to manu- 
facture the device I have shown you? 

A. That is correct. I have never negotiated up 
to the present time with Remington Rand. 

Mr. L. 8. Lyon: JT would like to mark this device 


for identification, as Defendants’ Exhibit E. 
¥ es ¥ * a * 


\ 
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Redirect Examination 
By Mr. Harris: [809] 

Q. Did you at that time believe that you had 
no right to negotiate with anyone else, at that time 
that you sent your letter of March 14, 1941, to the 
Schick Shaver Company, Exhibit D? 


A. I did not believe, when I sent that letter, that 
T had a right to negotiate with anyone else. I was 
not completely convinced that the Schick Company 
had repudiated their oral agreement. 

Q@. (By Mr. Harris): Why did you not think 
that ? 

A. I had not received any definite word, as I re- 
call, at that time that they had. 

Q@. KFrom January 29, 1941, until this letter of 
Mareh 14, 1941, which is Defendants’ Exhibit D, 
did you at all times believe that you had a binding 
agreement with the defendant Schick Inc.? [310] 

A. Mr. Harris, up to the time of that letter, that 
is, the letter where I enumerated that I had done 
certain things, and that they had not replied to 
it 


Q. (By Mr. Harris): I will show you the 
letter. 

A. Yes, sir. When I sent this letter of March 
14th, wp to that time, from January 29 to Mareh 14, 
I believed that I had a valid oral agreement with the 
Schick Company, and that I did not have any right 
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to negotiate with anyone else during that period 
regarding my patents. 

The Court: Did you believe it after you sent that 
letter of March 14th? 

The Witness: Well, I don’t know. I thought 
this: That in view of the correspondence that. fol- 
lowed the oral agreement, I thought there might be 
enough confirmation of the oral agreement there 
to make the agreement binding. 

The Court: The question is what you thought 
you were entitled to do; not what the Schick Com- 
pany could do. The question is what you thought 
you could do. 

The Witness: I did not think I was entitled to 
negotiate until I was certain the Schick Company 
had repudiated its agreement with me. 

The Court: When was that? 

The Witness: I never was sure, and I did not 
take a chance. I just did not negotiate with any- 
body else. [311] 

The Court: At the time you wrote the letter of 
March 14th, Defendants’ Exhibit D, had you re- 
ceived from Mr. Merrick the letter of March 13th, 
Exhibit 14? 

The Witness: No, sir, when I wrote my letter of 
March 14th, I had not received Mr. Mervick’s letter 
of March 13th. 

Q. (By the Court): Had you received Defend- 
ants’ Exhibit C, from Jeffery, Kimball & Eggles- 
ton March 13th? Lay these exhibits before the 
witness. 
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A. No, sir, I had not received these March 13th 
letters when I wrote my letter of March 14th. 

The Court: In ruling upon your objection, this 
evidence is received only in connection with the 
first cause of action. I have not changed my ruling 
with respect to the second cause of action. However, 
it serves the purpose of making a record of ex- 
eluded evidence under Rule 41(c), as stated 
previously. 

Mr. L. 8S. Lyon: My understanding is that all 
evidence of this class, all of the exhibits, both on 
direct, cross and redirect examination, is subject 
to that understanding and ruling, vour Honor. 

The Court: Yes. 

Q. (By Mr. Harris): Colonel Jones, prior to 
the time that you sent these two copies of pending 
patent applications to the Schick Company with 
your letter of February 20, which appears as Plain- 
tiff’s Exhibit 13,—prior to that had you ever dis- 
closed to Schick, Inc., or any of its representatives 
any part of either of those two pending applications. 

A. No, sir. I think I had mentioned that I had 
applications in for two other patents in connection 
with electric shavers, but I didn’t disclose the sub- 
stance of those patent applications, or anything 
about the details of it, or anything of that kind, 
until I sent the patent application copies in. 

Q. Would you have sent those applications to 
the defendant Schick, Inc., had vou not believed you 
had that contract with them on January 29, 1941? 


i) 
Or 
CoQ 
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Mr. L. 8. Lyon: That is objected to as incompe- 
Went. 

The Court: Overruled. His state of mind is ma- 
terial as to whether ov not these were negotiations 
for settlement of the claim. 

The Witness: I certainly would not. I would not 
have considered it. 

The Court: Of course, that is in respect only to 
the first cause of action. 

Q. (By Mr. Harris): I hand you Defendant’s 
Exhibit A. Have you made a study of this device 
to determine whether or not it correctly depicts the 
shaver shown in the drawings of your patent in suit? 

A. J have, yes, sir. 

Q. Does it properly and accurately depict the 
shaver shown in the patent in suit? 

A. Ina considerable number of respects it very 
definitely does not. 

Q. In what respects? 

A. These springs in there that tend to toss the 
shaving head out are one. The holes m the guards 
are excessively wide, thereby narrowing the mate- 
rial available for rounding the guards. According 
to the measurements I made of those guards, with 
my steel square and magnifying glass, the other 
day, and the computation J made last night, it should 
be 116 per cent thicker than it is in order to be in 
proportion to the device. 

Q. The device as shown in the drawings of your 
patent ? A. Yes, sir. 

Q. Which element should be thicker ? 
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A. The thickness of the end guards, and even as 
thin as they are they are not appropriately rounded. 

Q. Are there any other respects that you have 
been able to find in which this model does not i1lus- 
trate properly the drawings of your patent in suit? 

A. Yes, according to the drawings of my pat- 
ent, it would not be possible for the end guards to 
rotate so far in the open position as they do in this 
model. I think that’s all that I have noticed. 

Q. Going back to this conference between your- 
self, My. Merrick and Mr. Cordiner, on January 
29, 1941, had you at any time at that conference, or 
prior thereto, advised the defendant, [314] Schick, 
Ine., or any of its agents or representatives, that it 
was infringing your patent in suit here, or that it 
might infringe such patent after such patent was 
issued, and [ exclude from that question the letter 
which you wrote them which appears as Plaintiff’s 
Exhibit 8, notifying them of infringement? I mean, 
other than that letter, did you at any time notify 
them, or intimate, or refer to them that they either 
infringed your patent after its issue, or would in- 
fringe it after the patent was issued? [815] 

A. Well, I think I had—I think I had told them 
some time that I had sent them a letter after I 
received the patent, and Mr. Merrick asked me when 
IT sent #. And I told him, ‘‘Well, of course, I didn’t 
get that, because that would arrive several days 
after I left the Schick plant.’’ 

Mr. Harris: Perhaps my question was not clear. 

Q. At any time prior to January 29, 1941, did 
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you advise the Schick Company, the defendant in 
this case, or any of its representatives that it in- 
fringed or might possibly in the future infringe 
your patent in suit? 

A. No, sir. I just sent that letter and I relied 
on that as my notification. That was the only noti- 
fication. 

Q. With reference to this draft of agreement 
that you sent the Schick Company together with 
your letter of January 30, 1941, both of which are 
marked Plaintiff’s Exhibit 9, who prepared that 
draft ? A. I did. 

Mr. L. 8. Lyon: I object to that as immaterial. 


Q. (By Myr. Harris): Did you have legal coun- 
sel—excuse me, your Honor. 

The Court: The answer may stand. 

A. Lhad no counsel of any kind. I just wrote it 
myself and sent it in as a suggestion. 


Q. (By Mr. Harris): Referring you back again 
to the letter of March 14, 1941, that you wrote to the 
Schick Company, [816-317] which is marked De- 
fendants’ Exhibit D, did you at any time up ito the 
time that vou wrote that letter consult an attorney 
with regard to your legal rights as to the oral con- 
tract which you say you entered into with the 
Schick Company ? 

Mr. L. S. Lyon: I object to that as immaterial, 
not in any way binding on the defendants. 

The Court: The objection will be sustained. He 
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may make a record of the witness’ answer, the ques- 
tion and answer, pursuant to Rule 43(e). 


% oe * * * % 


A. I did not. 

Mr. L. S. Lyon: Which letter is that? 

Mr. Harris: Defendants’ Exhibit D. 

Mr. L. 8S. Lyon: And that is the letter of March 
9th ? 

Mr. F. W. Lyon: March 14th. 

Mr. Harris: That concludes the redirect. 

The Court: Defendants’ Exhibit D is the Jones 
letter of March 14, 1941, is it not? 

Mr. Harris: That is correct, your Honor. That 
concludes the redirect examination. [318] 


Be % * * * % 


Recross-Hxamination 

By Mr. L. 8. Lyon: 

Q. Col. Jones, in your opinion, will claim 1 of 
your patent in suit read on Defendants’ Exhibit A? 

A. Well, I am not a patent lawyer. I would like 
to look at that claim 1. 

Q. Certainly. 

A. I have got a copv of it right here. Just a 
moment. 

Q. Certainly. 

A. In my opinion, that claim reads upon this 
device. 

@. And is your answer the same as to the other 
claims of your patent in suit which are involved in 
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this suit? By ‘‘those claims’’ I mean the same claims 
that you made these charts for with reference to the 
Colonel model. You may check the claims. 

My, Harris: JI would like the witness to check 
the claims on that if he is going to answer that 
question. 

Mr. L. 8. Lyon: That is satisfactory. He may 
check them. [319] 

Mr. L. S. Lyon: We will hope the Colonel will 
do that during the recess. 

The Court: Yes. Five minutes. 

A. My answer to that question is that, In my 
opinion, all of the claims at issue read upon this 
Exhibit A. 

Mr. L.S. Lyon: Thank you. That is all, Colonel. 

The Court: Now, so the record will be clear, 
those are the claims that are mentioned in the pre- 
trial stipulation, is that it? 

Mr. L. S. Lyon: Those are the claims—— 

The Witness: 17. 

The Court: Let us have the record show spe- 
cifically. 

Mr. Harris: They are those claims which are 
illustrated by the charts Exhibits 21-A to 21-Q, 
inclusive ? 

The Witness: ‘That is correct, sir. 


% % * ¥% ¥ % 


Mr. Harris: If the Court please, at this time 
we wish to offer into evidence the deposition of J. 
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Harold Merrick taken at New York City on March 
29, 1947, which is on file with the clerk, as Plain- 
tiff s Hexhibit 22. 

The Court: May I see it, Mr. Clerk? [320] 

Mr. L.S. Lyon: If the court would prefer to just 
read the deposition, I will stipulate that it may be 
deemed read in evidence, vour Honor, or have it 
rej. 

The Court: Do you wish it copied into the record 
at this juncture? 

Mr. Harris: Hither way your Honor prefers. 
It makes no difference to us whether it appears as 
an exhibit or whether it is copied into the record. 

t is quite brief. 

Mr. L. 8S. Lyon: And the offer includes the com- 
plete deposition ? 

Mr. Harris: That is correct. 

The Court: Are there any exhibits? 

Mr. L. 8. Lyon: It includes the direct examina- 
tion and cross-examination ? 

The Court: Are there any exhibits attached? 

Mr. Harris: There are no exhibits attached. 

Mr. L. 8: Lyon: Will you stipulate, Mr. Harris, 
at this time that at the time of the taking of the 
deposition of Mr. Merrick, he was no longer the 
attorney for or connected with the Schick Company ? 

Mr. Harris: Yes. That is correct. your Honor. 
I will so stipulate. 

The Court: The reporter will copy into the ree- 
ord at this point the direct examination and the 
eross-examination of the witness J. Harold Merrick. 
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It embraces pages 2 to [821] 17, does it not, gentle- 
men, both inclusive? 

Mr. Harris: That is correct, your Honor. 

The Court: There are no exhibits, I understand, 
attached ? 

Mr. L. 8S. Lyon: No exhibits. 

The Court: Very well. The deposition itself will 
be received into evidence and marked Plaintiff’s 
Exhibit 

The Clerk: 22, your Honor. 

The Conrt: 227 

The Clerk: Yes, your Honor. 


“J. HAROLD MERRICK 
‘called as a witness on behalf of the plaintiff, being 
first duly sworn by the notary, testified as follows: 


‘Direct Examination 
Sova. Harris: 

“@. You are an attorney and counselor at law, 
are you not? ee jie: 

“Q. During the months of January, February 
and March of 1941 you were general counsel for 
Schick Dry Shaver, Inc., a Delaware corporation 2 

‘fA. TIT was. 

‘*@. What is vour present residence? 

‘fA. I think, legally, Wilbraham, Massachusetts. 

“Q. During those months in 1941 were vou an 
officer of the defendant Schick Dry Shaver, Ine. ? 

‘fA. It is my recollection that IT was; I am not 
100 per cent certain. 

“Q. What office did von hold? 

“A. I think IT was [322] vice-president. 
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“Q. Were you at that time a director of the 
company ? A. No. 

“QQ. Were you ever a director of the company? 

‘‘A. No, I was never a director. 

“Q. During those months in 1941 Mr. R. J. 
Cordiner was president of the company, was he not? 

‘°A. He was. 

“Q. In January of 1941 Mr. Cordiner was on a 
vacation in the Hawaiian Islands, was he not? 

“CA. He was. 

‘“@. Do you remember the Schick patent No. 
2,288,768, the Jones patent, bearing that number, 
issued to Colonel Jones, who resides at San Diego? 

‘“A. I don’t remember the patent by number; I 
recall a patent that was issued to Colonel Ralph 
J ones. 

‘‘@. And that patent was issued in January of 
1941, was it not? A. That is my recollection. 

**@. What did that patent relate to? 

‘*A. I did not hear the question. 

““@. What did that patent relate to? 

‘fA. I don’t remember the Janguage of the pat- 
ent, but it related to a device to be attached to the 
electric shaver for the purpose of catching beard 
clippings, if I recall correctly. 

‘*@. How did that patent come to the attention 
of [323] the Schick Company, do you remember? 

‘‘A, Well, I can only say how it came to my 
attention. 

“@. Very well, if you will. 
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“A. The patent counsel for the company, Mr. 
Reginald Hicks, telephoned me one day and told me 
that he had read in a gazette of the issuance of a 
patent to Colonel Ralph E. Jones, and told me 
something about it. 

“Q. Did you or Mr. Hicks immediately obtain 
a copy of that patent? 

‘A, Jam sure that Mr. Hicks sent for it imme- 
diately. I do not think that I saw it for a week or 
ten days, something like that. 

‘‘Q. And very soon after this telephone conver- 
sation with Mr. Hicks you made a trip to Grand 
Rapids, Michigan, did vou not? 

‘*A. No, I did not. 

“Q. You did not fly to Grand Rapids to see 
Colonel Jones in connection with that patent? 

ae No. 

“Q. You did, however, shortly after this con- 
versation, make a trip to San Diego? 

ears li did. 

“Q. And that was in connection with this pat- 
ent that was issued to Colonel Jones, was it not? 

oA. It was. 

“Q. You were empowered on making that trip, 
were you not, to pay up to $50,000 to Colonel Jones 
for an outright purchase of the patent? 

‘A. That is my recollection. [3824] 

“Q. To get to San Diego, what means of trans- 
portation did you use? 

“A. [ think I used the combination of all mod- 
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ern forms of transportation: airplane, train, Super- 
Chief, automobile. 

“Q. Were vou instructed to get there as quickly 
as von could? 

‘A. Well, I did not have any too specific in- 
structions on that point. 

“Q. You first arrived in Los Angeles on that 
trip, did vou not, before going to San Diego? 

SAS adil, 

““Q. You had an acquaintanee, an attorney there, 
Joseph D. Tavlor, who phoned Colonel Jones; isn’t 
that correct? aA. 1 did, 

“Q, And made an appointment for Mr. Taylor 
and yourself to see Mr. Jones in San Diego? 

“A. Correct. 

“Q. Do you remember that you arrived in San 
Diego on the 24th of January, 1941, and visited 
Colonel Jones at his home about 6:30 or 7 o’clock 
in the evening? 

‘fA. I do not recall the exact date. I know That 
it was in the last part of January. I know also 
that we went to his home and that it was in the early 
evening. 

‘(). That was Mr. Taylor and yourself? 

‘‘A. That is correct. 

‘“@. And was Colonel Jones there at that time? 

BAG Ves, 

‘*@. And Mrs. Jones was there, too, was she not? 

“A. Wes 

‘“@. Was she present during the conversation 
that ensued ? 
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“A. I could not answer that too specifically. She 
was there when we first arrived, and we chatted in 
general for some time, and I think that she left the 
room during the conversation. I do not recall that 
she was there during any of the business discus- 
sions. At the same time, I would not want to defi- 
nitely say that she was not. 

“@. When did you first meet Colonel Jones? 

“A. At that time. 

“Q. Myr. Tavlor first introduced himself to Colo- 
nel Jones, did he not, and then introduced you to 
Colonel Jones? 

“A. I think so. Mr. Taylor had made the ap- 
pointment with him, and it would certainly be nat- 
ural for him to do that. 

“Q. And either you or Mr. Taylor stated to 
Colonel Jones at that time that you were general 
counsel for the Schick Dry Shaver, Inc., is that a 
fact? 

‘‘A. We told him my status during the course of 
the conversation. 

““Q. You asked him at that time in substance or 
effect whether or not he desired to sell this patent, 
did vou not? A. I did. 

‘“Q. And he stated in substance or effect that he 
did not want to sell it; isn’t that a fact? 

“A. Iam not certain that he said he would not 
sell it at all. He certainly said that he was going 
to try to make a fortune out of the patent. Whether 
he indicated any selling price that was so high that 
it was not considered by us or not, I don’t recall. 
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“Q. Do you recall that you advised him during 
the conversation that you were not empowered to 
enter into license agreement with him under which 
he would license this patent to the Schick Company, 
that that was something within the province of Mr. 
Cordiner ? 

“A, There are two parts to that question. I un- 
doubtedly did advise him that I had no authority to 
negotiate a license agreement. I was empowered to 
purchase it. As far as stating who had the power to 
enter into any license agreement, I don’t recall. 

‘‘Q. He did, however, discuss with you the possi- 
bility of a license agreement at that time, did he not? 

“fA, Yes. 

‘“@. Did you tell him during that conference, in 
substance or effect that Mr. Cordiner was in the Ha- 
walian Islands, and that you would have to get in 
touch with him there, and that you would do so? 

“fA, Yes. 

““@. And that you would find out if it was agree- 
able to Mr. Cordiner to cut short his vacation in the 
Hawaiian Islands and return to this country for a 
conference in connection with such license? [327] 

“A. Lam not certain that I knew at that tre 
when Mr. Cordiner was intending to return. My 
recollection is that I told him that if I found that 
he was not intending to return within a compara- 
tively short time, I might suggest to him that he 
hasten his departure. I do not think at that time I 
knew just when he was due back. 
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“Q. Do you remember any of the further details 
of that conference with Colonel Jones? 

“A. So far as it relates to the matter at hand, 
no. I remember we had some discussion about mili- 
tary tank tactics, and Colonel Jones’ book on that 
subject. 

“@. Then you and Mr. Taylor departed and ar- 
ranged with Colonel for a further meeting? 

“A. Yes. We did not make any arrangements at 
that time for a definite meeting, but we said that 
we would be in touch with him later, after we had 
communicated with Mr. Cordiner. 

““@. And subsequently to that meeting you tele- 
phoned Mr. Cordiner, did vou not, and discussed this 
situation with him? 

ae) do not think I did. I am not certain 
whether, when I got back to Los Angeles, I dis- 
covered he had already Jeft Honolulu, or just what 
the situation was. My recollection is vague on that. 

‘*@. Do you know whether vou did hold a further 
meeting with Colonel Jones and with Mr. Cordiner 
in Los Angeles at a later date? A. We did. 

“Q. After you left Colonel Jones’ residence in 
San Diego, several davs later you communicated to 
him that such a conference could be held and he 
agreed to come to Los Angeles for it, did he not? 

“fA. He did. 

“Q@. And such a conference was held in Mr. Tay- 
lor’s law office in Los Angeles, was it not? 

OA, \tmwas. 


id 
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“Q. And that was on January 29, 1941, was it 
not? 

‘“A. My recollection is that it was four or five 
days following our conversation with Colonel Jones 
at his house. I do not know the day of the month. 

“Q. And that conference was held at 930 A. G. 
Bartlett Building in Los Angeles, was it? 

“AL What was that building? 

“Q@. A. G. Bartlett Building. 

“A. I don’t recall any such name. 

‘You do not recall the name of the building? 

“A. No. 

“*Q. Or the address? A. No, I do not. 

“Q. Was it on West 7th Street? 

‘SA. Well, it was in the downtown section, near 
the center of affairs. I do not recall the location. 

““@. At the time of that conference was 1 or 2 
o’clock in the afternoon, was it not? 

‘“A. Ido not recall the time. It seems to me that 
we met later than anticipated, and that it interfered 
with luncheon somehow or other. I do not recall 
much more about than that at the time. 

“@. Who was present at that conference besides 
yourself and Colonel Jones? 

“A. Mr. Cordiner, I think. 

“Q. Is it not a fact that there was considerable 
discussion there, particularly by Colonel Jones, to 
the effect that he desired to grant Schick Dry 
Shaver, Inec., a license under this patent of his in 
return for a royalty to be paid by the company to 
him ? . 
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‘fA, Yes, I think I can answer the question in the 
affirmative. He certainly indicated that he was 
willing to grant a license, an exclusive license. 

““@. Did you or Mr. Cordiner at any time during 
that conference indicate in substance or effect that 
you hoped that Colonel Jones would take a royalty 
of something like £6,000 a year under such a con- 
tract, so that he would be ‘‘fixed for life’’? 

“A. I do not recall that sum of money having 
been discussed at that conference at all. A sum of 
money was talked about at Colonel Jones’ home as 
being the approximate amount of his retired army 
pay, and he said he was fixed for life because he had 
an amount of income as a retired army officer. 

‘“Q@. Was there any discussion at that confer- 
ence as to whether such a royalty would be figured 
on a manufacturer's selling price or on the retail 
price? 

‘“A. We had considerable discussion about what 
was the proper basis on which to determine the per- 
ceutage of royalty. 

‘*Q. And Colonel Jones inquired, did he not, as 
to the approximate number of dry shaver sales 
per year past and to be expected, as made by the 
Schick Company ? 

‘“A. I am quite certain that we gave him the 
figures on past production, and our hopes and ex- 
pectations as to the future. 

““Q. Do you remember that either you or Mr. 
Cordiner said in substance ox effect that you ex- 
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pected to sell, that is the company expected to sell, 
about 400,000 dry shavers during the ensuing year? 

‘A, T do not recall the amount or the number 
that we estimated at that time, of 1941 production. 

“Q. Do you recall that Colonel Jones made an 
offer to license Schick Dry Shaver, Inc., under this 
patent of his at a royalty rate of 144 per cent of 
the company’s sales price on all dry shavers that it 
sold, such license to be an exclusive license to the 
Schick Company ? 

‘fA. Ido not recall the exact percentage that he 
used in his offer. It was in that range. 

‘‘Q. Do you reeall that either you or Mr. Cor- 
diner, in substance or effect told Colonel Jones at 
that time [330] that whatever royalty rate he asked 
for was a lot of money, and too much or too high 
a royalty rate? 

‘‘A. I certainly recall that we considered his 
offer was exorbitant; that is, the price that he was 
asking was exorbitant; that he wanted to have the 
royalty measured by the sales price of the entire 
shaver, including the whisker attachment, which 
represented a comparatively small part of the cost. 
Therefore, we considered that the figures that he 
used were entirely disproportionate. 

““Q. Do you recall that you told him, either you 
or Mr. Cordiner, in substance or effect, that under 
such a royalty rate as proposed by him he would 
have a quarter of a million dollars earned im six or 
seven years? 
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‘‘A. I recall that we told him that the amount 
of money that he would receive if the company paid 
him the rate which he suggested would yield a very 
large sum of money. 

‘“(). In response to that offer by Colonel Jones, 
did you or Mr. Cordiner in substance or effect ask 
him if he would take 1 per cent royalty instead of 
the 114 per cent or higher royalty that he sug- 
gested ? A. Wemade him a counter-offer 

‘‘@. What was the substance or effect of that? 

‘“A. I do not recall the percentage used by us in 
our offer, more than I do of his offer. I know that 
we made one substantially lower than what he had 
asked. [331] 

‘Do vou recall that in response to that counter- 
offer he said that he would not accept. that, or to 
that effect ? A Lido, 

**Q. And then is it not a fact that the meeting 
seemed to be at a stalemate and you and Mr. Cor- 
diner arranged for your return transportation to 
New York City? 

‘‘A. You mean while we were at the conference ? 

“Q. Yes. 

‘A. No, I do not recall just when we did ar- 
range that. 

‘‘@. Then do you recall that Colonel Jones made 
this proposition: That he would grant the company 
an exclusive license under his patent rights, that is 
this patent that we have been talking about, in re- 
turn for a 114 per cent royalty on all drv shavers 
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manufactured by the company until the total royal- 
ties received by him should aggregate $250,000, and 
thereafter the company was to pay him 1 per cent of 
all further dry shavers sold by it? 

‘*A. I recall that Colonel Jones tried to combine 
his original offer and our counter-offer, and sug- 
gested a graduated scale of royalties. I do not re- 
member what the percentages were or the dollar 
amounts. 

‘““. Do you recollect that in that offer he also 
requested that the company pay him $30,000 in 
advance as a credit against royalties to be earned 
under this agreement ? 

‘fA. I recall that he wanted a substantial down 
payment. [332] I do not recall the amount of it. 

“*Q. And that down payment was to be credited 
against future royalties? 

‘SA. Against advance royalties, that is. 

“*Q. Do you recall that in response to this offer 
Mr. Cordiner said to Colonel Jones, in substance 
or effect, “You drive a hard bargain’? 

“A. I think words to that general effect were 
used. 

‘*Q. And do you recall that My. Cordiner also 
said, in substance or effect, ‘Is that the very best 
figure that you are willing to make’? 

‘“A. I do not recall those words. 

“Q. Do you recall that then von and Mr. Cor- 
diner left the room and had a private conversation 
out of the presence of Colonel Jones? 

‘fA. Yes. I recall that. 
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““@. And do you recall coming back into the 
room and again meeting Colonel Jones, in a few 
minutes A. Again doing what? 

‘*@. Again meeting Colonel Jones in a few min- 
utes ? A. Yes. 

‘Q@. And that when you and Mr. Cordiner re- 
entered the room, Mr. Cordiner held out his hand 
to Colonel Jones and they shook hands, and Mr. 
Cordiner said, ‘It’s a deal’? 


““A. I recall his shaking his hands and using 
words to that effect. | 

‘*@. Do you recall anything else that was said at 
that [3341 conference by any of the three of you, 
in substance or effect? 

“A. Well, we discussed some of the terms that 
would necessarily have to be inserted into a license 
agreement of that kind. We discussed a very large 
number of such subjects, including some pending 
patent applications of Colonel Jones, and whether 
he would turn over the prosecution of those applica- 
tions to us. 

“We called his attention to the captions that 
would necessarily be included in the patent agree- 
ment, and asked him if he was prepared to disenss 
the provisions that would have to be written in 
under those captions of such agreements, and he 
said, ‘No.’ 

“We asked him about his patent counsel, and he 
said he had no patent counsel, that he always acted 
as his own. I told him that it would be a very un- 
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wise thing for him to attempt to negotiate a patent 
license agreement with us, acting as his own coun- 
sel, and illustrated the importance of getting coun- 
sel by asking him whether he would agree to certain 
provisions in the agreement that we thought would 
be needed in it. And he said that he had no ideas 
on the subject, and he said that I was right, that 
he would have to get counsel. 

‘We discussed who would make the first move in 
preparing drafts; whether he would come East at 
the time, or whether we would take it back West to 
personally go [334] over it with him. 

‘I recall that he was to give us his thought on 
certain specific clauses, writing them out as well as 
he could and sending them on to me, and if they 
were found acceptable in principle, I would try to 
east them in acceptable legal language, and then 
prepare a draft of the other clauses that we were 
interested in and send it on to him, and then he 
would decide whether he would use local counsel 
out there or get someone in New York to represent 
him. 

‘*Q. And then the meeting concluded, did it? 

““A. It finally concluded. It lasted several hours, 
as I recall—two or three hours altogether, I have 
forgotten. I think we went to lunch together and 
we talked awhile at lunch. 

“Mr. Harris: That is all. You may cr@es= 
examine. 
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‘*Cross-Examination 
‘By Mr. Lyon: 

“*Q@. Was Mr. Taylor present during your dis- 
cussion with Colonel Jones on the occasion that Mr. 
Cordiner was present? A. I think not. 

““@. What experience had you had in settling 
the terms of a patent license agreement before that 
meeting with Colonel Jones? 

‘fA. I had had, oh, perhaps four or five—! had 
negotiated four or five substantial patent heense 
agreements. 

**@. Were you familiar with the provisions that 
customarily [3351 are required to be covered in 
such a license agreement? A. I think so. 

“@. Did vou settle. on the occasion of your 
meeting with Colonel Jones at which Mr. Cordiner 
was present, all of the terms that would be required 
in such a license agreement ? A. We did not. 

“Q. Was anything said as to whether or not 
Colonel Jones reserved the right to approve or dis- 
approve the completed written agreement when it 
was finally prepared ? 

‘“A. Well, both sides understood that a consider- 
able number of important clauses would have to be 
inserted in the agreement that were not discussed at 
that meeting. The agreement was reached only in 
respect to the basic royalty provisions. Questions 
as to rights and obligations in respect to offensive 
and defensive litigations were touched on rather 
briefly. 

““Mv recollection is that Colonel Jones was not 
prepared to go as far as we thought he should in 
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authorizing the expenses and damages that might be 
incurred by the Schick Company in defending liti- 
gations, to be deducted from royalties. I remember 
that we had a discussion whether it would apply 
only to current royalties for that year, or back 
royalties, whether it would be a hen on future royal- 
ties, and he said that he had not thought about those 
matters and was not prepared to give an answer at 
this meeting. 

mer. lyon: That isa 

“‘Mr. Harris: That concludes the deposition of 
Mr. Merrick. 

“Mr. Lyon, may I have a stipulation that this 
deposition may be signed by Mr. Merrick before 
any notary public and then returned to the reporter 
here for transmittal to the court? 

“Mr. Lyon: After Mr. Merrick reads it over 
and approves it? 

“Mr. Harris: Yes, and after he makes any cor- 
rections which he may have. 

“Mr. Lyon: I am willing that he should sign 
either here or at his home the deposition, with the 
same.force and effect as if it were signed here be- 
fore the notary public who is taking the deposition. 

“Mr. Harris: Thank you. 

“J. HAROLD MERRICK, 


‘‘Subseribed and sworn to before me, this 28th 
day of August, 1947. 
[Seal] “DOROTHY W. DE SORMO, 
Notary Public, State of New York. 
‘Commission Expires March 30, 1949.”’ [337] 
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The Court: It is agreed, gentlemen, that R. J. 
Cordiner was the president of the defendant, 
Schick, Inc., at the time, that is, during the period 
from the first of January, 1945 (41) through the 
month of April, 1945 (41) ? 

Mr. L. 8. Lyon: Yes, your Honor. But, so there 
will be no misunderstanding, your Honor asked me 
a day or two ago if I conceded that Mr. Merrick was 
qualified to represent the Schick Company; and | 
stated that I did. I meant by that, to make contact 
with Col. Jones to make him the original offer 
which Col. Jones rejected. And Mr. Merrick, in 
his own deposition, states that he had no authority 
to go any further. 

The Court: Was he general counsel for ite com- 
pany ? 

Mew. Ss. lyon: Yes. 

The Court: Both prior to the first of January, 
1945 (1941) and subsequent to the first of April, 
1945 (1941)? I am using those dates Just to cover 
this period. | 

Mies. Lyon: Yes. At the tine of (hemmec. 
ing with Col. Jones at which he was present, and 
at the meeting at which Mr. Cordiner was present, 
Mr. Merrick was the general [338] counsel for the 
Schick Dry Shaver, Inc. Some short time after 
that he terminated his relation with the eompany. 

The Court: So that he was general counsel dur- 
ing the time he wrote and signed this corr espond- 
ence here? 

Mr. LyS. Lyon: Yes, sir, your Honor. 
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The Court: Is that stipulated ? 

Mr. Harris: That appears in the pre-trial stip- 
ulation, your Honor. 

Mr. L. 8. Lyon: Let us get that straight. I am 
afraid your Honor mentioned ‘1945.’’ 
The Court: ‘1941’ I should have said. [839] 


* ¥ * * * % * 


The Court: Let us make it brief, then, gentle- 
men. Will it be stipulated that at ali times material 
to these dealings between plaintiff Jones and Schick 
Company that Cordiner was president of the 
company ? 

Mr. L. 8. Lyon: Yes. 

The Court: And Merrick, J. Harold Merrick, 
was general counsel ? 

Mr. L. 8. Lyon: Yes, sir. But, as president of 
the company, 1 am not stipulating that Mr. Cordiner 
had the right to bind the company in the absence 
of action of the board of directors. 


Mr. Harris: * * * Next in order, may we 
offer one more letter in this chain of correspondence 
between the plaintiff and the defendant, [340] 
Schick, Inc., which is attached to the pre-trial 
statement as exhibit 22 thereto, as Plaintiff’s Ex- 
hibit 18. That is the letter from—excuse me, that 
is not the one [ had in mind. 

The Court: Exhibit 22 of the pre-trial stipula- 
tion 1s now Exhibit 13 in evidence, according to my 
notes. 
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Mr. Harris: That is correct, your Honor. | am 
sorry on that. The one I had in my mind was Ex- 
hibit 27 of the pre-trial statement, which is a 
letter from J. Harold Merrick to Col. Jones dated 
March 15, 1941, attached to the pre-trial statement 
as Exhibit 27; and that I wish to offer as Plaintiff’s 
Exhibit 23. 


* * * * * * % 


The Court: It is received into evidence for all 
purposes as to the first cause of action. 

Mr. L. 8. Lyon: Yes. 

The Court: Fer the purpose of the second cause 
of action, at this time it is received only for the 
purpose of making the record of excluded evidence 
pursuant to Rule 438(c¢), as to the second cause of 
action. It will be Exhibit 23, will it, Mr. Clerk? 

The Clerk: Yes, your Honor. [841] 

Mr. Harris: Next in order, if the Court please, 
we wish to offer into evidence the exhibit which is 
attached to the stipulation supplementing pre-trial 
statement, which is present Exhibit 19, that exhibit 
attached to that stipulation being identified in the 
stipulation as exhibit 37; and I wish to offer that 
cirewlar. It is a circular put out by the defendant, 
Schick, Inc.; I wish to offer that into evidence as 
Plaintiff’s Exhibit 24. 

The Court: The offer will be received into evi- 
dence for all purposes as to the first cause of action 
and it will be marked Plaintiff’s Exhibit. 

The Clerk: 24, your Honor. 

The Court: As to the second cause of action it 
will be received for the purpose of making the 


record of excluded evidence pursuant to Rule 43 (¢). 
x % % % * * % 
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BERT C. QUASNOVSKY 
ealled as a witness by defendants, being first sworn, 
was examined and testified as follows: 

The Clerk: Please state vour name. 

The Witness: Bert C. Quasnovsky, Q-u-a-s- 
n-o-v-s-k-y. 

Mr. Harris: Excuse me, vour Honor. I haven’t 
got the full name of the witness. 

(Name repeated by the reporter.) 
The Witness: That is right. 
Direct Examination 

By Mr. L. 8. Lyon: 
What is your age? 
I am 34 years old. [885] 
Where do you reside? 
IT reside in Old Greenwich, Connecticnt. 
By whom are you employed? 
Schick, Incorporated. 
Where do you work, at what locality? 
Stamford, Connecticut. 
How long have you been employed by Schick, 
Tueaaneial ol lis predecessor at the factory of 
the Schick Company in Stamford, Connecticut? 

A. JI joined the organization November 17, 1931. 

Q. Have you been employed there continuously 
since that date up to the present time? 

A. With exception of the latter part of 43 to 
the early part of “46, during which I was in the 
naval service. 

Q. At the present time in what capacity are you 
employed at the Schick factory ? 

A. Chief inspector. 

Q. What does that mean? 

A. Well, that means that i have to interpret 
the drawings to manutacturing as produced by our 
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engineering department decided for the inspection 
department, the standards. 

Q. What do you mean by the standards? 

A. The acceptability of the product to the 
customer. [386] 

Q. And how long have you been employed by 
the Schick Company in the capacity of chief in- 
spector of production ? 

A. Ihave been chief inspector since 1932. Prior 
to that I was the final inspector. 

Q. Will you just explain briefly to the court 
what inspection organization Schick Company main- 
tains and employs in its factory ? 

A. Well, we have various types of inspection 
departments, namely, we have a receiving inspec- 
tion. By that I mean we inspect all incoming parts, 
whether it be raw material, fabricated. Then we 
have the inspection throughout the plant by floor 
inspection, where the floor inspectors check each 
operator at each machine. We have work centers 
where each man’s work is inspected, either accepted 
or rejected. We have a final inspection department 
where the work, after plating operation or any 
operation that is completed, where each part is 
inspected 100 per cent prior to packing and deliver- 
ing to the customer. 

Q. As chief inspector are vou familiar with the 
engineering drawings and production drawings of 
the devices that are being made by the Schick 
Company in its factory ? A. That is right, sir. 
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Q. Are you personally in charge of the person- 
nel that makes the inspection of the product as it 
is being manufactured at the various stages you 
have explained? [887] 

A. That is right, sir. IT am responsible to the 
management for the quality of the product that 
leaves Schick Company. 

@. Will you give the court some idea of what 
the production is at the Schick factory, how many 
dry shavers, electric dry shavers are being made per 
day ? 

A. Well, our present schedule now, we turn out 
about 85 to 90 thousand per month. 

Q. Throughout your employement since 1931 
by the Schick Company have you served the com- 
pany in the same capacity you have just explained, 
except that for the first you were assistant im 
charge of inspection and then became chief 
inspector ? A. That is right, sir. 

Q. Can you produce a specimen of the Sehick 
razor as was being manufactured and sold by the 
Schick Company from the Stamford factory when 
you first went to work with the Schick Company ? 

A. 1 believe I ean. 

Mr. Ilarris: If the Court please, there are a 
number of shavers in the court room. I suggest that 
the shavers all be given the witness and let him 
produce them, and not hand to him separately as 
is now apparently being done by counsel. 
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Mr. L. 8. Lyon: That seems to be unnecessary, 
but I am [888] perfectly willing to let the witness 
go around the court room and pick them out, if 
the Court desires me to. 

The Court: Axe these different models that are 
in evidence? 

Mr. L. 8. Lyon: Yes, your Honor. I ask that 
the model that I hold in my hand be marked De- 
fendants’ Exhibit 

The Clerk: F. 

Mine i. S. Lyon: 

Q. I hand you a shaver which has been marked 
Defendants’ F for identification. Can you identify 
this shaver? A. Yes, sir; I can. 

Q. What is it? 

A. May I have a screwdriver so that I can open 
it? (After using screwdriver) It is a late model 
known as Model A. 


F for identification. 


Q@. What do you mean by a late model? 

A. The models changed as the parts were manu- 
factured differently. This is Known as Model A 
because the contact mechanism Hes down. 

Q@. When was this device manufactured by 
Schick Company if you know? 

A. To the best state of my thinking the fall of 
1931. 

Q. And where did vou obtain this specimen to 
bring it [889] here to the court room? 

A. I took this out of our museum at the Sehick 
engineering depaitinent. 
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Q. Can you remember this model and testify 
as of your own recollection that it was the model 
which represents the production at the Schick 
Company as early as 1931? 

A. his may not be the one that I can recall, 
but we did make them like this; yes. 

Q. Exact duplicates? 

A. That is right, sir. 

Q. I eall your attention to the face of the eut- 
ting head of Exhibit F for identification; what 
do you call the structure that is formed by that 
face which projects over the sides of the face? 

A. The comb. 

@. Would you state whether or not combs such 
as on Exhibit F were on the Schick razor from the 
time you first knew of its manufacture when vou 
went to work there in 1931? 

A, Yes; they were. 

Q. Have any Schick razors been made since that 
time without that comb? 

A. No; they haven't. 

@. I call vour attention to the two widened mem- 
bers or elements at the end of the comb; what are 
they ? 

A. That is called the reinforcer. [890] 

Q. Were those reinforcers embodied on the 
Schick razor head as produced by the Schick 
Company when vou first entered their employ? 

nN Ye. 

Q. Tlave they been present on all Schick razors 
since that time? A. "hat is 1@lit) <a 
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Q. That have been manufactured at the com- 
pany’s plant, to your knowledge? 
bit 1s relia. 
What is the purpose of this reinforcer? 
To strengthen the shearing plate. 
What do you mean by the shearing plate? 


rOrO & 


If the edge of the shearing head were not as 
thick as the reinforcer on this model, Exhibit F, 
there would be a lack of strength. With a slight 
touch of banging it would dent. We had the rem- 
forcer made wide to insure the strength of the thin 
plate. 

Q. I call your attention to the fact that the shts 
across the cutting head are flared outwardly at the 
sides of the cutting head. What is the purpose of 
that structure? 

Mr. Harris: Objected to, if the Court please, as 
beyond the qualifications and scope of this witness. 
He has not testified to any qualifications which 
enable him to answer this question. He is merely 
the inspector of the plant. He is not a part of the 
designing or engineering group of the plant. What 
the purpose is of including any element in a par- 
ticular device, I don’t think it is proper to ask that 
question upon the present foundation. 

Mr. L. 8. Lyon: The witness testified he is fa- 
mihar with engineering drawings. 

The Court: He might be familiar with the draw- 
ings, and not know what was in the mind of the 
engineer who drew it. 
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Q. (By Mr. L. 8. Lyon): Do you know what 
the purpose of that structure 1s? 

A. Yes. I would like to present my drawings, 
if I may, [891-A] that I have made. 

Q. In the early days did you yourself make any 
of the production drawings of the devices that were 
to be manufactured ? A. That’s right, sit. 

Q. Did you ever make a drawing showing the 
eutter head, and the feature you have just called 
attention to? A. That’s ri@iiggeue 

Q. When? 

A. May I have the drawing? It was in the latter 
part of 1931. 

Q. Can you produce that drawing? 

pee dean. 

@. Please do so. 

Mr. Harris: May the record show that when 
counsel for the defendants asked the witness to pro- 
duce the drawing that counsel produces the draw- 
ing; not the witness? 

The Court: The record will so show. 

Mr. L. 8. Lyon: TI ask that the drawing which I 
hand to the clerk be marked for identification. I be- 
lieve, your Honor, I am proceeding in accordance 
with the directions that are on the table here. 

The Court: Proceed, Mr. Lyon. Hand it to the 
clerk, please. 

Q. (By Mr. L. 8. Lyon): Will you hand this 
copy, Exhibit G for identification, to the Court? I 
hand you Defendants’ [892] Exhibit G for identifi- 
cation. Can you identify this drawing ? 

A. Why, yes, this Exhibit G. 
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Q. Who was it made by? 

A. The drawing was made by myself. There 
are my initials B.C.Q. 

Q. On what date did you make this drawing? 

A. TI do not know the exact date I started it, 
but I know I finished it January 4, 1932. 

Q. In whose handwriting is the date 1-4-32, that 
appears on this exhibit? 

A. It is in my handwriting. 

Q. Did you place that handwriting on the exhibit 
on that date? 

A. The date I finished the drawing, 1-4-32, yes, 
SUP, 

Q. What is this the drawing of? 

Pe his drawing, Exiibit G, is of the party 
named, outside cutter assembly. It shows a three- 
view drawing. 

The uppermost figure is looking down at the shear 
plate. That is looking at the teeth, with the rein- 
forcing members on the outermost end. The view 
below is a side view, which shows the thumbscrew 
noteh. On the right-hand side there is an end view 
showing how the cutter appears when looking at its 
end. 

Q. What use was made of this drawing, if any, 
upon its completion ? 

A. The object of this drawing, after completed 
they are [393] passed to the inspection and manu- 
facturing department, and as much information is 
added on from the engineering to help the manu- 
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facturing department to manufacture the cutter 
according to the standards set by engineering. 

Q. In other words, by the standards set by en- 
gineering, you mean the dimensions and so forth, as 
they appear on this drawing, Exhibit G for identi- 
fication ? Pee hats right, seine 

Q. I notice in the upper right-hand corner of 
Exhibit G for identification a legend reading: Teeth 
round & polished. Is that vour handwriting? 

iNew et is, Sir. 

Q. When did you put that legend on the 
drawing? 

A. I put that on the drawing sometime before 
the time I finished the drawing, on 1-4-382. 

Q. What did that legend refer to: Teeth round 
& polished ? 

A. It had been the practice then, and still is the 
practice with us to put as much notation on the 
drawings which will help manufacturing the shear- 
ing head. Teeth round & polished, means to break 
the teeth and reinforcing element at each end, to 
soften them and make the ends round. 

Q. What do you mean by the word ‘‘break’’? 

A. To take the sharp corners off; to polish and 
make the edges round. [894] 

Q. Is that an ordinary engineering term that is 
used when you are speaking of eliminating sharp 
corners or edges, to use the word ‘‘break”’ in the 
sense that you break the corner or edge? 

A. That is the term that we use, in relieving a 
corner prior to rounding. We eall it breaking the 
corner, or polishing, either. 
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Q. This legend: Teeth round & polished is ac- 
companied by two arrows. Can you tell us what 
particular surfaces or edges or corners were broken 
in carrying out the direction of that legend? 

A. Yes, I can. The end of the comb, that is, the 
two overhanging rows of teeth, one on each side of 
the cutter, had to be polished and buffed, to be 
rounded off, to prevent any sharpness on its edges. 
The arrow, likewise, points to the reinforcement ele- 
ments at each end, to polish and buff the elements to 
soften the edge and round it so as not to be injurious 
to the user. 

Q. Below, on Exhibit G for identification, is the 
legend reading: Gnd & lap. Then across is another 
legend reading: Lap & polished. To what do those 
two legends refer? 

A. The first, Gnd & lap means grind and lap. In 
other words, we used to grind and lap the under side 
of our shearing plate to insure its cutting edge. In 
other words, the outside, the outside shearing plate, 
the edge of the teeth, they make [895] direct con- 
tact with the inside cutter, and must be sharp, and 
the legend refers to that. 

Q. What does the other legend, lap & polished 
refer to? 

A. It refers to the side view. If you will notice, 
there are a set of teeth, and on the top of each tooth 
there represents an angle that appears to the bottom 
of the cutting plate. It is lapped by a rotary ma- 
chine, so that the hair may be admitted and cut 
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squarely. It insures the edges. The word ‘‘pol- 
ished’’ was used—after this operation the shear- 
ing head is fairly rough, and we polish it to smooth 
it off. 

Q. Were the Schick electric dry shavers that 
were being produced at the Stamford factory of the 
Schick Company, following this date, January 4, 
1932, rounded and polished in accordance with this 
Exhibit G for identification ? 

A. There is only one difference in the cutter 
manufactured today. On the end view, where it 
savs Gnd., where it is ground, we do not under- 
side grind that any more. We have improvements 
in lapping. Other than that, the procedure is the 
same. 

@. It has been the same ever since January 4, 
1932? 

A. The manufacturing procedure has, that’s 
mie S11". 

Mr. L. S. Lyon: I would like to offer in evidence 
Defendants’ Exhibit F for identification, if your 
Honor please. 

The Court: That is the Schick shaver? 

Mie LSS. Lyom Of 1931, [a9eq 

The Court: Received in evidence. 

Mr. L. 8. Lyon: I would like to offer in evi- 
Pace Hixhibit G for identification, the drawing made 
by the witness, dated 1-4-32. 

The Court: Received in evidence. 

Mr. Harris: If the Court please, on the question 
of the drawing, this is merely a photostat, and I in- 
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sist counsel have the original here in court, with 
which I may, on cross-examination, ask the witness 
questions. I make no objection to this photostat 
being put into evidence. 

The Court: Hasn’t the original been put into 
evidence ? 

Mr. L. 8S. Lyon: The original is the exhibit. I 
hand you a photostat for your own use. 

Mr. Harris: JI am sorry. 

Q. (By Mr. L. 8. Lyon): I show you three ad- 
ditional electric shavers, and ask you if you can 
identify those three shavers? A. Yes, I ean. 

@. What are those? 

A. It’sa C model and a B model and an S model. 

Q. In the order of their date of manufacture, 
which came first? A. The B model. 

Q. Hand that to me, please. I will ask that this 
shaver, which the witness has just identified as the 
B model, [397] be marked as Defendants’ Exhibit H 
for identification. 

The Clerk: So marked. 

Q. (By Mr. L. S. Lyon): The next model in 
order, is the C model? A, That seis ir. 

Mr. L. 8. Lyon: I will ask that the shaver which 
the witness has identified as the C model shown m 
in the record already for identification as Exhibit. 
for identification be received. 

The Court: It may be marked I for identi- 
fication. 

Mr. LU. S..Lyon: It ean remain 13, so far as I am 
concerned. It was shown to Colonel Jones. 
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~The Court: It will remain B for identification. 
Exhibit ! for identification is not yet marked. 

Mr. L. 8S. Lyon: No. 

Q. The third shaver is what? 

Ee eibe Ss modell 

Mr. L. 8. Lyon: I will ask that the specimen 
of the S model, which the witness has identified, 
be marked for identification as Exhibit I for identi- 
fication. | 

‘The Court: Exhibit for identification is the C 
model, is that correct ? 

Mr. L. 8. Lyon: Yes, and Exhibit H for identi- 
fication is the B model, is that correct? 

A. That’s the first model. [898] 

@. Iam handing you Exhibit H for identifica- 
tion. What model is that? 

A. That is the B model. 

Q. Referring to Exhibit H for identification, 
when was this B model being manufactured and 
sold by the Schick Company, to vour knowledge? 

A. 1932. 

Q. On what date? 

A. Well, I would place the date about Febru- 
ary, 32. 

Q. And they continued to manufacture that 
model for how long, approximately ? 

A. I should judge, offhand, about a year or a 
year and a half. 

Q. Is this Exhibit H for identification a true 
and correct specimen, fairly showing that model of 
the Schick razor? A. That's might, sia 
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Mr. L. S. Lyon: We will ask that Exhibit H 
for identification be received in evidence as Defend- 
ants’ Exhibit H. 

The Court: Received in evidence. 

Q. (By Mr. L. 8S. Lyon): ft hand you Defend- 
ants’ Exhibit B for identification. Will you state 
when the Schick Company was manufacturing and 
selling the C model, as represented by this exhibit? 

A. In 1934. I would place it about the summer 
of *34. 

Q. And continuing until what date? [899] 

A. To perhaps, to the best of my knowledge—l 
can’t give the exact date—the early part of 785 or 
the summer of 735. 

Q. Where did this particular specimen, Exhibit 
B, come from? 

A. That is from the engmeering museum. 

Q. Do you have an engineering museum in the 
Stamford factory, where you keep specimens of the 
different models of the Schick razor that have been 
made over a period of the past? 

A, That’s right, sir. 

Q. These exhibits you have brought here. and 
identified are from that museum ? 

A. That’s right. oe: 

The Court: Isn’t there a card, or something, on 
them in the museum that gives the date between 
which they were manufactured ? 

The Witness: Yes, we have in the museum set 
up in the enginecring—there is a cabinet with the 
shavers; then we have made a reference card on the 


292 Schick Service, Inc., and Schick, Inc. 


(Testimony of Bert C. Quasnovsky.) 
bottom. These are not the exact shavers from the 
cabinet, but these are samples that are in the cabi- 
net, underneath the museum boards. 

Q. (By Mr. L. 8. Lyon): In other words, they 
are extra specimens ? A. That’s rightieme 

Q. You did not bring the ones that are cataloged 
in the [400] exhibit with you? A. No. 

Q. You brought the duplicate specimens? 

A. That’s right, sir. 

The Court: Do you offer as an exhibit B for 
identification ? 

Mr. L. S. Lyon: I offer B for identification in 
evidence, your Honor. 

The Court: Received in evidence. 

Q. (By Mr. Lyon): I show you Defendants’ 
Exhibit I for identification, which you state is the 
S model. Will you state when that model was in 
production and on sale by the Schick Company? 

A. If my memory serves me correctly, I would 
put the date sometime in the summer o1 the fall 
of 35. 

Q. How long did it continue in production, the 
S model? 

A. The S model continued perhaps three years 
or So. 

Q. Can you identify this particular Exhibit I 
for identification, the specimen of the S model, as 
it was manufactured and sold by the Schick Com- 
pany during those years? 

A. It looks lke it, yes, sir. 

Q. You can so identify it? 

A. That’s right, sir. 
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Mr. L. 8. Lyon: I will offer Exhibit I for identi- 
fication in evidence, in your Honor please. [401] 

The Court: Received in evidence. 

Q@. (By Mr. L. 8. Lyon): What model super- 
seded Exhibit 1, the S model? 

A. I believe the early Colonel. 

Q. The early Colonel ? A, That saqeiie 

Q. Is there a specimen here of the early Colonel? 
Have you looked at the specimen in evidence, Plain- 
tiff’s Exhibit 3? Is that what you refer to as the 
Colonel ? 

A. It’s the Colonel, but I can’t quite put my 
dates together as to the models; there were so many 
changes of models, that I can’t give you the exact 
model. | 

Q@. Do you remember approximately? Can you 
approximately fix the date? A. Perhaps 1988. 

@. You are referring now to the shaver shown 
in Plaintiff’s Exhibit 3, and vou mean by: your 
answer that you would say late in “38 the Schick 
Company commenced the production of that model? 

A. To the best of my memory. I may be. wrong. 

Q. You are satisfied that is approximately cor- 
rect ? A. Yes. : 

Q. This Colonel model, as shown in Plaintiff’s 
Exhibit 3, superseded the S model, is that correct ? 

A. To the best of my knowledge. [402] 

Q. Were the methods of manufacture, employed 
in making the cutting ends on these various models, 
commencing with the A model, and continuing 
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through B, C and S, and up to and including the 
Colonel model, any different? 

Mr. Harris: That is objected to. There is no 
foundation as to the methods of manufacture, other 
than the finishing methods, and the mspection by 
this witness. I don’t think he is qualified to answer 
any question as to manufacture. 

Mr. L. S. Lyon: I will ask a_ preliminary 
question: 

Q. In operating your department as chief in- 
spector, to what extent do you keep yourself in- 
formed as to the exact methods of manufacture 
being employed in the factory? 

A. By referring to the latest drawings issued. 

Q. By referring to the latest issued drawings? 

A. Yes. 

@. What drawings are you referring to now? 

A. Drawings that are handed from the inspec- 
tion department, from the engineering department, 
as they are issued and superseded at the time. 

Q. In other words, the engineering department 
issue manufacturing drawings to the production 
department from time to time? 

A. That’s right, sir. 

Q. And the production department carried out 
their [403] manufacturing according to those 
drawings ? A. That’s right, six. 

Q. Whenever any such drawings were issued, 
were copies sent to you as chief inspector? 

eS ) Uhat‘sevight. 
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Q. In that way you were able to correlate your 
inspection with the actual manufacturing steps 
taken in the factory ? A. That’s right, sir. 

Q. In that way you advised, or did you under- 
stand the methods of manufacture employed in the 
factory ? 

A. Yes. Prior to any definite change in methods 
of manufacture we always consulted one another 
to make sure that everybody is in agreement on the 
standard of method used. 

Q. So far as any rounding or buffing or nolan 
ing of the cutter head, was there any change made 
over the years from the time your first knowledge 
of the manufacture of the model then and up to 
and including the Colonel? 

A. Of course, improvements in methods have 
advanced since the years went by. Our original 
methods were crude. There were not the fast 

machines as they have today. 

Q. Suppose you start with model A, as ti 
fied in Exhibit F, and describe the procedure by 
which the shaving head was rounded and buffed and 
polished. 

A. May I take the shaving head off? 

Q. Yes, you may do so temporarily. [404] 

Mr. Harris: If the Court please, may I ask a 
question of the witness? 

The Court: Yes. : 

Q. (By Mr. Harris): Did you personally wit- 
ness that rounding, that buffing and polishing ? 

A. As chief inspector I traveled throughout the 
plant. 
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- The Court: The question is, did you see it? 

A. Not this particular shearing head, but I have 
seen the operation done. 

Q. (By Mr. Harris): You mean you have seen 
it done on similar shearing heads? 

A. ‘PRat/saicht 

Q. Shearing heads identical with this one? 

A. That’s right, sir. In the first placeyare 
manufacture of the shearing head up to the point 
of buffing is fairly sharp on all corners, because of 
grinding and milling. The operation first—I am 
referring to Exhibit F, if you will observe that the 
four corners of the reinforcer element, that is, the 
end of the reinforcers are rounded. This method 
was done by the shearing head held at an angle 
of approximately 45 degrees, and with a wrist 
motion, and an emery wheel swung in a radu of 
approximately four to six inches, thereby rounding 
each end. This can be well seen in Exhibit F. The 
roundness of the comb is due to a buffing wheel, a 
very soft wheel, which permits it to get in between 
the throat. [405] By throat I mean at the end. 
On the side of each shearing head you will notice 
a series of points. These were softened and rounded 
by this buffing method, to round the edges, and open 
the throat, to relieve any sharpness that may occur 
and cause discomfort in shaving. That is the method 
on the 1931 cutter. [406] 

Q. Now, you have described the buffing. Is that 
the method by which the corners and the sharp 
edges are rounded off and polished ? 

A. That is right, sir. 
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@. You have referred to the throat, these slits 
that extend across the cutting face of the shaver. 
I notice that on Exhibit F those cutting slits are 
enlarged at each edge of the comb, widened out, 
is that correct? A. That is right, sir. 

Q. Was that done from vour first knowledge of 
the manufacture of the Schick razor? 

A. Qh, yes. 

Q. And has always been done on all the Schick 
vazors ? A. Yes. | 

Q. What was that for? What purpose was ac- 
complished by that, if you know ? 

A. To admit the hair and to cut more readily. 

@. And those shits were extended clear across 
the face of the cutting head and were open-ended, 


is that correct? A. Thatuis meliseine 
Q. That has always been true of the Schick 
razors ? A. That is right. 


Q. Since you have been with the company ? 
A. That is right, sir. [407] 


* % * = x % 


BERT C. QUASNOVSKY 
(Recalled) 


Direct Examination 
(Resumed) 
By Mr. L. 8. Lyon: 

Q. IJ hand you Defendants’ Exhibit H, which is 
the [412] Model B type shaver which you have 
identified. Will you state whether or not the 
method employed of rounding and polishing the 
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eutter head was the same in that model as you have 
described was employed in connection with the 
earlier Model A? A. That is right, Stee 

Q. No change? 

A. No. The method of employing or rounding 
and polishing is the same. 

Q. I will hand vou now Exhibit I, which is the 
S Model that you have identitied. Will you state 
whether or not the method employed in rounding 
and polishing the cutter head in that device was 
the same? 

A. Well, as the years went by, the method has 
been improved. 

@. In what respect? 

A. Of applying the cutter on a bar or an arbor 
doing more at a time. In the early days our pro- 
duction was low; we used to do most jobs one at 
a time; and, as the years went by, we do two at a 
time, three at a time. Other than that, the basic 
idea of buffing and polishing the teeth, the ends of 
the teeth or the comb was the same. 

Q. What about the reinforcing elements? 

A. ‘The method of applying the same amount of 
curvacure, as hear as we could get it, was the same. 

Q. In these different models is that true? 

Ae Pat is richt, sir, 

Q. Lshow you the Colonel device, the plaintiff’s 
Exhibit 3. Was any change made in the method or 
the practice followed in rounding and polishing or 
buffing the cutting head on that model? 
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A. Well, this is a later model. The methods of 
doing this particular operation of buffing and polish- 
ing the comb, as I pointed out, and the ends of the 
reinforcer members have improved. This was done 
perhaps on faster machines and more at a time, but 
the basic idea of the earlier models is present. 

Q. I will show you Plaintiff's Exhibit No. 2, 
which is the Captain, Schick Captain Model. Can 
you identify that as such? 

A. Yes; this is the Schick Captain. 

Q. When was that model manufactured and sold 
by the Schick Company, just as nearly as you can fix 
the dates? 

A. Oh, I would say somewheres in 738. 

Q. And up to when? Is it still being manufac: 
tured and sold? -_ 

A. Well, I can’t exactly place the date lia this 
discontinued. 

Q. How long would you say it discontinued? 

A. Oh, I would say this was discontinued from 
the present [414] date about eight years or so. 

The Court: That would be this year? 

My. L. S. Lyon: Eight years back? 

A. Back; that is right, sir. 

The Court: Just a minute now. You mean it 
was manufactured about a year, commenced in 738 
and quit in 1939? 

The Witness: As fay as I can recall, sir. 

Q. (By Mr. L. 8. Lyon): Was any change 
made in the method of rounding, buffing and polish- 
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ing the cutter head on this Captain, this model, as 
compared with the earlier models that you have 
referred to? 

A. The method was changed, as I stated before, 
as time went on, but its basic theory remained. 

Q. I think you will have to be a little clearer than 
that. The court will want to know just what you 
mean the method was changed and just what you 
mean when you say the basic theory remained the 
same. 

A. All right. The basic theory is that the ends 
of the comb, that is the points on both sides of the 
shearing head, had to be rounded. 

Q. Yes. 

A. Now, the method of doing that, of rounding 
those edges, has improved as years went by. 

Q. In respect to being able to handle more of 
them at a time? [415] 

A. “Phat is right, sir. 

Q. With respect to any individual shaving head 
has there been any difference ? 

A. No; there haven’t, sir. 

Q. What about the corners and the edges at the 
end of the cutting head? A. Yes, sir. 

Q. Has there been any change in the course of 
these different models with respect to how those 
were rounded off and polished ? 

A. Yes; the method on that has been changed. 

Q. In what way? 

A. Well, originally, as I stated before, in the 
early models we used to take the shearing head— 
may I take this one off? 
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Mr. L. S. Lyon: Yes, sir; if you wish to. 

A. As I stated before, the shearing heads were 
rounded on the reinforcers in a swing motion of the 
wrist. As time went on, we were buffing and _ pol- 
ishing the corners of the reinforcers with a buffing 
and polishing wheel, eliminating the individual op- 
eration of doing each reinforcer and one cutter at 
a time. 

Q. And when was that change made? 

A. Now, I would place the date, to the best of 
my knowledge, some time around 35 or 736. [416] 

Q. That you made this change in the technique? 

A. That is right. 

Q. Now, so far as the effect on an individual 
shaving head was concerned with respect to the 
polishing or breaking off of the edges at the end 
of this shaving head and the four corners, did this 
change in method make any difference? 

A. No; it doesn’t. 

Q. So, is it your testimony that so far as the 
sharp edges and the corners are concerned on the 
Schick shaving heads, they have always been 
rounded and polished since you have been with the 
company without any change with respect to an 
individual shaving head, irrespective of these dif- 
ferent models that you have referred to? 

ie ‘Chat is right»sir. 

Q. Do you maintain any particular inspection, 
special inspection at the factory to determine 
whether these shaving heads will serateh or cut? 
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A. Yes; we clo. 

Q. How long have you had that inspection and 
what is it? 

A. Well, that inspection has been going on ever 
since ] was inspecting cutters, way back in 1981. 
May I describe to the court the method applied? 
Tf you will? 

I will take any cutter, will 1? 

Well, is the method the same with all types? 
That is right, sir. 

Or models? 

A. ‘That is right, sir. The method applied in 
1931—and it has been so followed through to the 
present day—is thusly: Each cutter, when it reaches 
a certain operation and prior to finished stages, 


OPrOre 


and likewise at the finished stages, is checked with 
the fingers passing over the ends to check for 
sharpness and see if they are nice and rounded. 
If in doubt—we have done this from the beginning 
and still do it to this date—the girls will take the 
shearing head and on the back of arm will try it. 

Q@. Is that the back or the face of the arm? 

A. Well, this would be the face of the arm as I 
hold it here. And try it. If they get any scratch 
or rough effect, the cutter is sent back. 

Now, each and every shearing head has already 
been buffed and polished, but it may in this particu- 
Jar ease, when rejected, not have been buffed and 
polished enough. So it is turned back to its oper- 
ators to he done over again, and only those are 
passed which feel as though they are not sharp to 
the inspectors. 
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Q. How many girls are employed in this depart- 
ment? j 

A. Well, in the inspection department, final in- 
spection department, we have some 30 to 40 girls 
I would say. 

Q. Referring to Exhibit B, Defendants’ B, will 
you state [418] whether or not that shaving head 
is In proper condition to pass your inspection, final 
inspection ? A. Iwould say yes, sir. | 

Q. Is it satisfactory to pass your inspection? 

A. That is right, sir. I just happened to observe 
that there is a slight defect on this on this rein- 
forcer. It has either been hit or it has a crack on it. 
But as far as any sharpness goes on the comb or 
the ends of the reinforcer, it will meet our standards. 

The Court: Is the witness referring to Ex- 
hibit B? 

Mr. L. 8. Lyon: Exhibit B. That is the 1934 
device which I showed to Col. Jones, your Honor. 

The Witness: It has been damaged. 

Q. Will you state whether or not all of the sharp 
edges and sharp corners on Exhibit B shaving head 
have been broken, as you say, or eliminated ? 

A. To the satisfaction of the inspection depart- 
ment; yes. 

The Court: That would be to your satisfaction ? 

The Witness: That is right, sir. 

The Court: In the condition they are now in? 

The Witness: That is right, sir, with the excep- 
tion of this particular crack that I observe at a 
distance that perhaps occurred in handling. 
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Q. (By Mr. L. 8S. Lyon): Now, in the manufac- 
ture of the [419] Colonel and the Captain do you 
submit the shaving heads in those models to the 
same inspection ? A. That’s right, sir. 

Q. And they are judged by the same standards? 

A”. ‘That isorighis sie 

Q. And is that true of the Schick Super model? 

A. That is mght. The method of inspecting for 
seratching has always been verified by the imspec- 
tors on the arm, on the face of the arm, as we will 
eall it, when in doubt. 

Q. And all the models that have been made and 
all of the shaving heads that have been produced 
and marketed by the Schick Company from the 
factory since you have been there and while you 
were there since 1931 have all been given the same 
inspection and all subjected to the same standards? 

A. To the same standards. 

Q. So far as scratching and cutting is concerned? 

A. That is the standard procedure of that par- 
ticular operation. 

Mr. L. S. Lyon: Cross-examine. 


Cross-Examination 
By Mr. Harris: 

Q. Mr. Quasnovsky, you have testified that the 
methods of rounding or finishing off the combs on 
the longitudinal [420] edges of the cutting head of 
the Schick shavers have remained the same through- 
out the years, is that correct ? 

A. The method has changed. 
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Q. Now, the degree of roundness has changed, 
too, hasn’t it? A. To some extent. 

Q. The present Colonel, which is Exhibit 8, is 
an illustration, Exhibit 3 being the Colonel on the 
desk in front of you, that has a rounder bead or 
comb than the early 1932 and earlier models which 
you have in front of you, hasn’t it? | 

A. To some extent. 

Q. And in all of these models there are slight 
differences in the extent of rounding of the combs 
or beads, is that correct? A. That is right. 

Q. In the later models, the Colonel aud those 
illustrated by Exhibit 3 and subsequent Colonels 
have had rounder beads or combs than the earlier 
shavers; that is correct, is it not? 

A. There isn’t very much difference. 

Q. But is that correct, my statement ? 

ieee borsome extent. 

Q. And this drawing or tracing which has been 
introduced in evidence as Defendants’ Exhibit G, 
has there been any change made in that drawing of 
any kind or description since [421] the date on 
which you made it? A. Yes; there has been. 

Q. What change is that? 

A. The reinforcer elements, that is the two mem- 
bers on the ends of the shearing head, have been 
increased as time went on in thickness and the radii 
underneath the shear plate has also been thickened 
out. 

Q. When was the last change made with respect 
to those two features? 

A. In respect to these two features, the rein- 
forcer element was increased in thickness, I place 
the date Around April, 1982. The comb thickness, 
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that is the ends of the teeth on each side, increased 
their radii, I would say, as we went along we in- 
creased it year by year. We made the initial move 
sometime in 33, to the best of my knowledge. 

Q. So that those changes have been made over 
the years, is that correct? 

A. Yes. Ever since this drawing was made, 
1/4/32, there has been changes from time to time as 
far as the thickness of the reinforcer goes and as far 
as the radii under the comb or the edge of the teeth. 
oe * * * ¥ 28 * 

Los Angeles, California 

Friday, September 26, 1947, 10:00 A.M. 
Mr. L. S. Lyon: If your Honor please, the wit- 
ness has read the transcript of his testimony over 
yesterday and he desires to make a correction, on 
page 402 of the record. I suggest it be made now, 
as it may be of assistance to counsel for the plain- 
tiff in his cross-examination. 
By Mr. Lyon: 

Q. You were asked, at page 402 of the record 
about the Colonel model, to fix the date when that 
model was brought out, and at line 15 you answered: 
‘‘Perhaps 1938.’ Referring to Exhibit 3. I under- 
stand you want to make some further statement on 
that point. Will you please do so? 

A. Yes, I do. Exhibit 3 is the Colonel that came 
out in 1940. I was confused with the early Colonel 
which came out in 1938. 

Q. What was the difference between those two 
models? 


A. The early Colonel that came out in 1938 did 
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not have an attachment to it, and the handle of the 
shaver was different. [428] 

Q. You mean it did not have whisk-its? 

A. No, it did not. 

Q. That was the difference between the two 
models? ee iat s right, 

Mr. L. S. Lyon: That is all. 


Cross-Examination 
(Continued) 
By Mr. Harris: 

Q. I show you Defendants’ Exhibit F. Will you 
please examine the combs on that shaver. Have those 
identical combs been used on all Schick shavers, to 
your knowledge, since the combs were first used 
on that shaver? 

A. The combs on this particular model, Exhibit 
F, are different from the combs that we here today. 

Q. Have the combs on any of the other shavers 
before you, in evidence, been changed in any way 
as against that Exhibit F? 
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A. Ihave before me a B model, Exhibit H. The 
comb appears to be a little thicker downward. 

Q. Referring back to Exhibit F, have all of the 
other shavers manufactured by the Schick Company 
had reinforeing bars, or reinforcers, indentical with 
the reinforcers on this model that you have in your 
hand ? 

A. The reinforcer bar identical to this ceased, 
to the best of my knowledge, before April of 1932. 

Q. Since that time the other shavers have had 
different [429] types of reinforcers? 

A. That is right, sir. 

Q. Mr. Quasnovsky, you are not in any way 
connected with the sales department of Schick, Inc., 
are you? A. Iam not, sir. 

Q. You have never worked in the sales depart- 
ment? A. No. 

Q. You never yourself have sold any shavers of 
this character? 

A. TI have never sold any, no. [430] 

Q. Now, referring you to Plaintiff’s Exhibit 2 
which is before you, has there been any change in 
the shape and design of the cutting head in the 
Schick shavers from the design and shape shown 
by that exhibit since 1938? 

A. Yes. Exhibit 2 which I have in front of me, 
the appearance of the comb in thickness downward 
resembles the shearing head of today very much 
alike. 
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Q. But, has there been any change in design or 
construction of the shearing head since the date 
of that shaver? 

A. With the possibility of one exception, the 
reinforcer elements may have been increased a few 
thousandths. 

Q. Is the comb on that shaver identical with the 
combs on shavers that are presently manufactured 
by the Schick Company? 

A. Very nearly alike. 

Q. But not identical? 

A. Well, they vary to some extent. I don’t be- 
lieve I could get two that would be identical. We 
have a degree of variance between one another. 

Q. Well, within how many thousandths do they 
vary? 

A. It is hard to determine that, because this op- 
eration is a hand operation and there is no particu- 
Jar control over it. 

Q. So you don’t know whether the cutting head, 
the combs on the cutting heads of any of the cur- 
rently manufactured [431] shavers of Schick Com- 
pany are identical with this particular one that you 
have in your hand, is that correct? 

A. ‘There may be some. However, the method, as 
I spoke of yesterday, to determine in inspection if 
there is sufficient roundness is still the same. 

Q. But there are variations, is that correct? 

A. What is right, sir. 

Q. And you cannot state the extent of this vari- 
ation, is that correct ? A. I cannot. 


vs. Ralph E. Jones 309 


(Testimony of Bert C. Quasnovsky. ) 

Q. Are the cutting heads of all of these shavers 
that you have before you, Exhibit 2, Exhibit A, Ex- 
hibit H, Exhibit F, Exhibit I, and here is one that 
has no exhibit number but has a tag labeled “‘C”’ 
on the reverse side, September, 1934—excuse me, 
that has no cutting head. 

Mr. L. S. Lyon: That came off, Mr. Harris. 

The Witness: That is the one that had the 

Mr. L. 8S. Lyon: Exhibit B. 

The Witness: The cracked reinforcer of yester- 
day, I believe. I can verify that. That is the one. 

Q. (By Mr. Harris): And this cutting head 
that counsel has handed you fits this particular 
shaver, is that correct? A. It does, sir. 

Q. Are the cutting heads of all of these shavers 
interchangeable? [432] 

A. You mean in what respect? 

Q. Can vou take one off one shaver and put it 
on another ? 

A. May I verify a couple of models here? 

Q. ITalso hand you Plaintiff’s Exhibit 3 and ask 
you to include that in the group of shavers before 
you. 

A. May I examine some of these shavers, please, 
just to recollect my memory ? 

Q. Yes, indeed. 

A. The shavers I have before me will not each— 


in some instances the shearing heads will not func- 
tion on the other models due to the fact that the 
spring that controls the pressure of the inside cut- 
ter, as we call it, in some cases are embedded on the 
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outside cutter and in others they are held in place 
by a spring and pressure pins which is mounted in 
the handle of the shaver. 

Q. Now referring you to Exhibit 3, will you 
point out which of the other exhibits before you have 
eutting heads that are interchangeable with the 
eutting head of Exhibit 3? 

A. With Exhibit 3, Exhibit 2 will fit on that 
Exhibit 3. Exhibit B, the shearing head, will not 
function unless I remove the pressure pins of the 
shaver. In other words, I could make them all work, 
but I don’t know if you are recalling a fact that the 
customer is going to change. Which way do vou 
want me to interpret that? [433] 

@. I am merely asking you which ones are in- 
terchangeable with the Schick Colonel, Exhibit 3. 

A. I can make them. As far as I am concerned, 
t can make them all interchange; that is, I will 
refer again. I can make Exhibits F, H, I, 3, B, and 
2 interchangeable one to another for cutting. 

Q. Can you tell whether they are interchange- 
able simply by inspecting them as they are mounted 
in each of the shavers there, and without reference 
to your knowledge of the construction of the 
shaver ? 

Mr. L. 8. Lyon: If your Honor please, I object 
to that as confusing. 

The Court: Overruled. 

Mr. L. 8. Lyon: I mean what is meant by ‘‘in- 
terchangeable.”’ 
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The Court: It is eross-examination, Mr. Lyon. 
Overruled. 

A. To verify that I would have to remove the 
shearing heads from some of the early S models. 
If my memory is correct, I think there was a time 
when we changed over from mounting the springs 
in the shearing head to mounting the springs on the 
Shaver handle and suspended on pressure pins, as 
we call it. Other than that I could tell by looking 
at the shaver if it would interchange one another. 

Q@. And if we scramble the cutting heads of 
these shavers up and mount them on the shavers 
to which they are [434] not intended to be applied, 
could you determine which heads should be mounted 
on each of the shavers? 

A. It would be a little difficult, since my recol- 
lection—it is so long ago since I have interchanged 
some of these shearing heads from one to another, 
I may slip up on a couple. [435] 

Q. So that you cannot state that these particular 
shearing heads that are in these shavers before you 
were the shearing heads that were in these shavers 
at the time they were originally manufactured, can 
you? 

A. Not these particular ones, but they were iden- 
tical in respect. 

Q. Identical in what respect? 

A. The shearing head, that is on that particular 
Shaver. 

Q. Do you mean, if I take the shearing heads 
out of all these shavers, and put them on the table, 
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you could tell me as to each particular one as to 
which model that shearing head goes into? I don’t 
want to waste the time of the court, if the witness 
admits he can’t do it. 

A. I can’t do it neht offhandy na 

Q. Yesterday, when you testified on direct ex- 
amination, identifying these various exhibits that 
you have before you, you did not make any close 
inspection; you merely took them and glanced at 
them, in your hand, did you not? 

A. That’s right, sir. 

Mr. Harris: That is all. 


Redirect Examination 
iby Mie Lb. 8. lyon 


Q. At page 421 of the transcript, on cross-exami- 
nation, vou were asked whether there has been any 
change in the [436] drawing, Defendants’ Exhibit 
G, and vou answered, yes, there has been. Will you 
explain what you mean by your testimony that there 
has been a change in that drawing? 

A. Linterpreted the question that had there been 
any changes in the manufacture of the shearing 
head since that drawing was issued, and I answered 
yes, there was. However, after reading the testi- 
mony I interpreted the question other wise, and I 
wish to clarify it at this time. 

®. Will you please do so? 

A. Yes. As far as the drawing itself goes, to the 
best of my knowledge as I completed it on January 
4, 1932, there has not been any alterations, anything 
added or deducted, from that particular drawing. 
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Q. What did you mean when you said there had 
been a change in the drawing, in your testimony ? 

A. A change following. 

Q. What do you mean by that? 

A. Well, I meant the drawing itself of 1932 has 
not been changed. The shearing heads following 
that particular drawing, o1, I would say, after April, 
732, have been changed in respect to the reinforcer 
elements being increased in thickness, but [ do not 
have a drawing to verify that. 

Q. How were those changes made,—by taking 
the particular piece of paper, Exhibit G, and mak- 
ing alterations on that drawing, or were those 
changes made in some other way? [487] 

A. The way a change is usually initiated from 
the engineering department, someone with authority 
would ask the draftsman to make a drawing from 
perhaps a sketch presented to the draftsman, and at 
the completion of the drawing, and when verified by 
the person responsible for the drawing going out of 
his department, he would initial it. 

@. What you are getting at, if I understand it, 
to change the drawing Exhibit G, a new drawing 
was made? 

A. A new drawing superseded that, yes. 

Q. That is what you meant when you said the 
drawing, Exhibit G, was changed; you meant it was 
superseded by later drawings, is that correct? 

ey ‘LU itat’s rightgesim 

Q. You have mentioned changes were made in 
reinforcing elements. I wish you would tell us what 
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those changes were, as nearly as you can, and tell 
us about the dates the changes were made, and if you 
know, what the reason for the changes were, begin- 
ning with Exhibit F, and continuing through this 
series of shavers that are here in evidence before 
you. 

A. When I started to work with Schick 

The Court: When was that? 

The Witness: November 17, 1951, cutters similar 
to this one of Exhibit I, were in production. If you 


will observe—may I take this shearing head off? 

Mr. L. 8. Lyon: Oh, yes. [488] 

The Witness: If you will observe in this par- 
ticular shearing head, the reinforcer element, that 
is, the top of the reinforcer element is on the same 
plane as the top of the shearing head, or shearing 
plate. It was very difficult to manufacture this. We 
had a tot of scrap from breakage, and we found 
there was not enough material to round the end off 
to our desire. Consequently some thought was given 
to increasing this thickness. In the fall of 781 we 
tried putting a drop of solder on top of each re- 
inforcer element, to insure the strength. 

Q. What do you mean by the fall of ’31? 

A. I would say somewhere in December of 731. 
We did make a few of these cutters with a drop of 
solder on top of each reinforcer element. We ran 
into difficulty. It was a very cumbersome way of 
doing it. We were getting variations in them. One 
would be high, and the next one would be low. We 
used an ordimary soldering iron. But the theory 
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was there. We did increase that thickness. We 
did make a few, and found the solder would taper 
off, and would make a bead on top. This still was 
not our desire either. 

This continued along with this type of Exhibit F 
to about, if my memory is correct, April of 1982. 

At that time thought was given as to how we 
could manufacture a shearing head, increase the 
thickness of the reinforcer elements, and make it one 
solid bar, and yet maintain [439] the thin part of 
the shearing plate. 

This cutter on the shearing head from Exhibit F 
is ground longitudinally. In other words, it is 
ground in this direction, so that the reinforcer ele- 
ment was on the same plane. That is, the top 
surface of the element was on the saine plane as 
the top surface of the shearing plate. So they de- 


cided to take the same fixture 

Mr. Harris: I think it is Incompetent for this 
witness to say what someone else decided. It is 
strictly hearsay, so far as the plaintiff is concerned. 

The Court: Overruled. | 

The Witness: fam going to lead into the faet of 
the exact method that it was done. Who decided 
that it was going to be done, I don’t know. It was 
amongst our engineers. But the operation was, 
nevertheless, done. 

However, instead of grinding the cutter longi- 
tudinally, like this fixture, it was turned around at 
right angles. The grinding wheel would start to 
grind transversely. In other words, the grinding 
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wheel itself, I would say, was approximately 1/16th 
of an inch thinner than the total length of the 
cutter. 

Therefore, when the shearing head was placed on 
an arbor, mounted on the underside of the shearing 
plate, the grinding wheel passed transversely be- 
tween the two reinforcers, and we made an equalized 
step on both sides of the reinforcer, [440] causing 
the reinforcer to be elevated above the top of the 
shear plate. That time, if my memory is correct, it 
was about two to one. 

Q. (By Mr. L. 8S. Lyon): What do you mean 
by two to one? 

A. In other words, the thickness of the shear 
plate, in respect to the reinforcer, or, vice versa— 
I am sorry; the thickness of the reinforcer in re- 
spect to the thickness of the shear plate was ap- 
proximately twice the thickness as the shear plate. 

As time progressed, and we found that we had 
achieved our efforts of making the reinforcer ele- 
ments a solid bar, and strengthening the shear cut- 
ter, as time went on, and the years went by, this 
reinforcer element was increased; it kept going 
higher and higher in respect to the sheer plate. 

TY cannot give you the exact dates as to the dif- 
ference in thickness, when that took place, but I 
can say, as far as today, in manufacturing the shear- 
ing head, we still grind this particular Colonel 
shearing head—this happens to be on Exhibit F, 
an old model. I am not referring to this particular 
one; T am referring to our present cutter—the 
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method of grinding the shearing head individually 
transversely to put the step to reinforce the plates, 
that method would apply today. 

We erind one at a time, and put a step to the re- 
inforeer, on the plate. The only difference between 
the cutter made in [441] 1932, where I said the 
reinforcer was twice as thick as the plate today, our 
reinforcer, I would say, is on an average of six 
times the thickness as the shear plate itself. 

Q. Can you take these differeit models that you 
have here, and tell us by reference to each one what 
the relation of the thickness of the reinforcer is to 
the shear plate? 

A. I can tell you by measuring, sir. However, 
for this instance, if I go from one model to the 
other, there will be in that particular model a vari- 
ance in the reinforcer from the overlap, as we went 
into production. In other words, when we made a 
new model, we did not say this model had a particu- 
lar reinforcer over the previous model. So, if IT piek 
up two models I may find the reinforcer in the old 
model as the model manufactured at that time. 

@. What I am trying to find out is, what was the 
ratio when you brought out the Colonel, in 19382 

A. I just stated I could not give you the exact 
date. To the best of my knowledge, I will try to fix 
the date as closely as I can. In 1938 IT would judge 
the reinforcer element to be approximately four 
times the thickness of the shear plate itself 2 

Q. How long have you been using the ratio six te 
one, if you know? 
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A. Well, I said the ratio was on an average of 
six to one. T would say we have used that ratio, 
I know of, since [442] we started manufacturing 
shavers. When I came back from the Service— 

~The Comt: When was that? 

The Witness: That was in the spring of 1936. 
Now, prior to me going into the Service, in the fall 
of 1943 
was close to six to one. 

Q. (By Mr. L. 8. Lyon): What effect did the 
increase of this thickness or elevation of the rein- 
forcing elements above the slitted face of the cutter 
head have on the method, or the extent of the round- 


let me see. [ would say that the average 


ness of the end edges of the reinforcing members 
and the corners at the ends of the cutter head? 

A. Well, as we observed in our initial way of 
grinding transversely, we found that increasing the 
reinforeer in thickness gave us more metal to make 
more of beaded ends, on the ends of the reinforcer 
element. And, as the shearing head progressed, and 
the reinforcer got thicker, we found we could make 
the bead or the corner of the reinforcer to any de- 
sired roundness that we would say, because we had 
plenty of material to work on. [443] 

Q. Now, you have spoken of the bead on the rein- 
forcer. [ would like to have the record clear as to 
just what you mean bv that. Will you point that out 
to the court on a model of the shaver? 

A. Well, to a bead, I was referring to the fact 
that if a corner was rounded, it had the effect of 
a bead, something spherieal. 
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Q. Were you referring to the fact that these re- 
inforcing members are beveled off; were you refer- 
ring to that or to something else? 

A. Well, the term ‘“‘bevel’’ I don’t know just 
how you want to use the term ‘‘hbevel.”’ 

Q. I mean, instead of being broken off on a ra- 
dius, the corner seems at some parts, at least, to be 
broken off on a flat angled face. 

A. Well, as far as the reinforcer goes in being 
roundness, that method is done on a buffing wheel 
and the corners are broken along the longitudinal 
side going around down the transverse side of the 
shear plate in respect to the shearing heads them- 
selves or the teeth members. 

@. Have you prepared a memorandum showing 
the different Schick shavers by model numbers that 
were manufactured from your first work with the 
Sehick Company up until through the Captain, and 
showing the dates of the commencement of the man- 
ufacture of those model numbers and the number of 
those [444] models that were manufactured ? 

A. Well, I have here a record, to the best of my 
recollection and verified with the company records 
as to the dates of manufacture and the amounts 
manufactured. However 


Q. And showing what the model numbers were, 
is that correct? 

A. That is right. However, this record does in- 
clude shavers made way back into 1930. Of course, 
T can’t aceount for any knowledge on shavers made 
prior to my date of starting with Schick, November 
iy, 1931. 
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'Q. Those items prior to your own experience 
were taken by you from what source? 

A. From records of the company files. 

Q. And the remaining items which were within 
your own knowledge and recollection, did you verity 
your recollection as to those items by checking with 
the books of the company? 

A. I verified them with the company records. 

Q. When did you make this record? 

A. Well, this particular record, if my memory 
is correct, this particular record was made prior to 
me going into the naval service. 

Q. It was not made for the purpose of this case? 

A. No; indeed not. 

Q. What purpose did you make it for? 

A. At that particular time we made it for record 
purposes, and people wanted to know different 
models. We gathered as much information and con- 
sulted those, along with the lines of dates, and we 
compiled this record for the engineering -depart- 
ment along with the engineering department. 

Q. Is this the original record that you have in 
your hand that you made in the manner and at the 
time that you have stated? 

A. I can’t answer to if this is the original rec- 
ord. This is the copy of it. This particular record 
is from the engineering files. 

Q. And did you take it from the engineering 
files to bring it here? 

A. I took it from the engineering department 
record book. 
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Q. And that is the regular record of the com- 
pany, is it? A. This particular record? 

Q. Yes. 

A. Yes; it is the company record from the com- 
pany file or the company book. 

Q. And do you know it to be correct to the best 
of your ability at the time you prepared it? 

A. Yes; I do. 

Mr. L. 8. Lyon: We will offer the record now 
as Defendants’ Exhibit J. [446] 

Mr. Harris: May I ask the witness a question or 
two on [447] this? 

The Court: You may. 

Q. (By Mr. Harris): Mr. Witness, did you per- 
sonally make this record? 

A. I did not construct the whole record; no. 

Mr. Harris: The record is objected to as only 
being hearsay so far as this witness is concerned. 

The Court: You do not know whether it is true 
or not, of your own knowledge? 

The Witness: TI recall the greatest part of that at 
the time we made it. I cannot recite, word ae 
word. 

Q. (By Mr. Harris): You do not know whether 
during July, 1930, there were 400 model A es 
sold, do you? 

A. I ean’t at this time, no; but we made it at 
the time I recalled it. 
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+Q. Not ‘‘we.’’ Did you personally make it? 

A. I entered into the beginning of that at that 
time, right. 

Mr. Harris: We submit, if the court pleases, it 
is entirely incompetent to prove anything. [448] 

% # * # % * 

The Court: Objection overruled. The document 
will be received for the purpose stated. 

The Clerk: It will be marked Defendants’ Ex- 
hibit J. 

Mr. L. 8. Lyon: That is all, your Honor. 

The Court: Just a moment. 

The Witness: Yes, si. 

The Court: Do you have some further questions? 

Mr. Harris: No further questions, your Honor. 

The Court: How old are you? 

The Witness: 34 years old, sir. 

The Court: 34 years old? 

The Witness: That is right. 

The Court: When were you born? 

The Witness: 1918. 

The Court: Where were you born? 

The Witness: Stamford, Connecticut. 

The Court: 7342 

The Witness: That is right, sir. 

The Court: How old were you in 1930? 17 years 
old ? 

The Witness: That is right, sir. 

The Court: When you went with the Schick 
Company were you 17 years old? 

The Witness: TIT was 18 vears old, sir. 
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The Court: Have you gone to school at Stam- 
ford? [450] 

The Witness: I was going to the Greenwich 
High School at Greenwich, Connecticut. 

The Court: Did you finish high school? 

The Witness: That is right, sir. 

The Court: Did you finish college? : 

The Witness: No; I didn’t, sir. I entered the 
Schick employment about three or four months after 
I had graduated from high school. 

The Court: Did you study engineering in high 
school? 

The Witness: If studied a little engineering of 
the International Correspondence School. 

The Court: Mr. Clerk, will you put Exhibit G 
in front of the witness? What is the date that 
drawing bears? 

The Witness: 1-4-32. 

The Court: Did you make it on that date? 

The Witness: I finished it on that date, sir;' I 
may have started two or three days before. 

The Court: Did you sign it on that date? ~ 

The Witness: That is right, sir. 

The Court: You were 18 then? 

The Witness: That is right, sir. 

The Court: When these changes are made in 
production like vou were describing in the reinforee- 
ment of the end 

The Witness: That is right, sir. 

The Court: is there a record kept of it, 
new drawings [451] made, or does someone just go 
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out. and tell the foreman to increase the thickness 
of the reinforcer? 

The Witness: No. When the reinforcer was in- 
creased in thickness there was changes made to the 
drawing, but I have not the drawing after this. 
Some time in 1932 I did not make any more official 
drawings for the company, because I was assigned 
to a different job in the inspection department and 
it required my duties wholly in inspection. 

The Court: Whenever changes are made in spec- 
ifications for the razor, does not the engineering de- 
partment first prepare drawings ? 

The Witness: That is right, sir. 

The Court: Are not those drawings dated? 

The Witness: That is right, sir. 

The Court: And those drawings are used by the 
production department in making such changes as 
may need to be made in tools or other gadgets? 

The Witness: That is right, sir. 

The Court: ‘To make the change, is that correct? 

The Witness: That is right, sir. 

The Court: So that every change in model and 
every change in design of any kind, there is a draw- 
ing record, is that correct ? 

The Witness: That is right; but I can’t swear to 
the fact that our engineering department has each 
and every change. [452] But since some time in 
32, when I stopped making official drawings for 
the company, I have no knowledge as to the extent 
of the file. 
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The Court: How many eases have you testified 
in, patent cases? 

The Witness: This is my first, sir. 

The Court: Have you ever testified in court 
before? 

The Witness: Only on my divorce case I was in 
court. 

The Court: Only once before? 

The Witness: That is right, sir. [453] 


* % * * 


Mr. L. S. Lyon: That is all. I will offer into 
evidence at this time as Defendants’ Exhibit K, a 
certified copy of the file wrapper and contents, show- 
ing the proceedings in the patent office upon the 
application for the Letters Patent in suit. 

My. Harris: May I inquire, if the Court please, 
if there are also in this file copies of all the prior 
art patents cited and referred to during the prose- 
cution of the application ? 

Mr. L. S. Lyon: TI have those, may your Honor 
please, in a book that I am going to offer next. 

The Court: Is the file wrapper complete; is that 
what you are asking? 

Mr. Harris:’ I am asking if it is complete to the 
extent of also having with it all the patents consid- 
ered by the Patent Office in the prosecution of the 
application. 

Mr. L. S. Lyon: ‘They are not bound in this cer- 
tified binder, Exhibit K, but they are in the next 
exhibit that I am going to offer. 
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Mr. Harris: We have no objection to this if it 
is understood that counsel will also offer all of the 
patents cited during the presecution of that apph- 
cation. 

The Court: Very well. The file wrapper is re- 
ceived as Defendants’ Exhibit K. 

Mr. L. 8. Lyon: As Exhibit L I offer into evi- 
dence a binder containing copies of the following 
items, and T will [454] designate by a sub-numeral 
each particular item and ask that it be so marked. 

The first item in Exhibit L which I am offering 
is a copy of the Letters Patent in suit. 

The second item 

The Court: That will be L-1. 

Mr. L. 8. Lyon: [-1. The second item—and I 
might say to your Honor there are tabs on these 
different items so that the court can follow them— 
the second item, which will be L-2, is a copy of the 
patent to Meyer, No. 2,066,214. 

The third item is a patent to Thomas, No. 2,275,- 
022, and I might 

The Court: The Meyer patent is L-2 then; the 
Thomas patent is L-3. 

Mr. L. 8. Lyon: And IT might state that the 
Meyer patent and the Thomas patent follow a page 
in Exhibit L which is entitled ‘‘Defendant’s Pat- 
enseat 

The next item follows a page entitled ‘‘Prior 
Arts Patents Not Cited in Prosecution of Patent 
in Suit,’ and the next item, the first of those pat- 
ents, is the patent to Peterson, No. 1,744,280. 
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The Court: It will be L-4. 

Mr. L. 8. Lyon: The next item is the patent to 
Ventimiglia, No. 1,801,889. 

The Court: That will be L-5. [455] 

Mr. L. S. Lyon: ‘The next item is the patent to 
Friedman, No. 1,516,635. 

The Court: That will be L-6. 

Mr. L. 8. Lyon: The next item is patent to 
Szabo, which is No. 1,175,023. 

The Court: It will be marked L-7. 

Mr. L. 8. Lyon: The next item is the patent to 
Dean, No. 2,014,882. 

The Court: It will be marked L-8. 

Mr. L. 8. Lyon: The next page in Exhibit L is 
a title page entitled ‘‘Prior Art Patents Cited by 
the Patent Office During Prosecution of the Patent 
in Suit,’’ and the first of those items is the patent 
to Florman, No. 1,981,787. 

The Court: It will be marked L-9. 

Mr. L. 8. Lyon: The next item is the patent to 
Brunner, No. 1,950,097. 

The Court: That will be marked L-10. 

Mr. L. 8. Lyon: The next patent is the patent to 
Aaron, No. 1,970,518. 

The Court: It will be marked L-11. 

Mr. L. 8. Lyon: The next item is the patent to 
Schick, No. 1,690,133. 

The Court: It will be marked L-12. 

Mr. L. 8. Lyon: The next item is the patent to 
Schick, No. 1,747,031. [456] 

The Court: It will be marked L-13. 
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Mr. L. S. Lyon: The next item is the patent to 
Solmick, No. 1,757,978, 

The Court: That will be marked L-14. 

Mr. L. 8. Lyon: The next item is the Australian 
patent to Simkovits, No. 188,358. 

The Court: That will be marked L-15. 

Mr. L. S. Lyon: The next item is the British 
patent to Appleyard, No. 753. 

The Court: That will be marked L-16. 

Mr. L. 8. Lyon: Im connection with the patent 
to Simkovits 

The Court: L-15. 

Mr. L. 8S. Lyon: L-15, I stated that it was an 
Australian patent, and it is so indicated in the index 
page. But, as a matter of fact, it is an Austrian 
patent, and accompanying the Austrian patent is a 
translation in English, your Honor. 

The next item after the Appleyard patent is the 
patent to Knopp, No. 2,077,331. 

The Court: It will be marked L-17. 

Mr. L. S. Lyon: The next item is the patent to 
Gaiztarro, a French patent. 

The Court: Is there a translation attached ? 

Mr. L. 8. Lyon: There is no translation of the 
French patent, because the only parts of the French 
patent are the [457] drawings in the exhibit, your 
Honor, and we do not have a copy of the text of the 
French patent. 

The Court: Very well. It will be marked L-18 
then. 
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Mr. L. 8. Lyon: These are things that were cited 
by the Patent Office and that is the only part of the 
patent that the Patent Office cited and the only part 
we have been able to find. 

The next item is the patent to Bernard, No. 
765,954. 

The Court: That will be L-19. 

Mr. L. S. Lyon: The next item is the paent to 
Smith, No. 313,027. 

The Court: That will be marked L-20. 

Mr. L. 8. Lyon: The next item is the patent to 
Harris, No. 2,026,630. 

The Court: That will be marked L-21. 

Mr. L. 8. Lyon: The next and last item is the 
patent to—well, that is a mistake in the index. 
There are no more, your Honor. 

The Court: L-21 is the last one, the Harris 
patent? 

Mr. L. 8. Lyon: Yes; that is all there is in the 
book, your Honor. We ask that that be received 
as Exhibit L, and the individual items be received 
as Exhibits L-1 to L-21, inclusive. 

The Court: Is there objection? 

My. Harris: No objection, your Honor. [458] 

The Court: Very well. The documents will be 
received into evidence and will be so marked. [459] 

* %* % * x * 

Mr. L. 8. Lyon: If your Honor please, in ex- 
amining Exhibit L I find that numbers 19, 20 and 21 
are out of place. They should be up following the 
title: Patents not cited by the Patent Office. We 
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will allow them to retain their same exhibit num- 
bers, but we will put them in their proper place, and 
make a correction in the title sheet, if that is satis- 
factory to the court. 

The Court: Is there any objection ? 

Mr. Harris: No objection. 

The Court: Very well. You may do so. 

Mr L. S. Lyon: At this time I would diem 
read into evidence Paragraph 17 of the Pre-Trial 
Stipulation and Statement. Paragraph 17 reads—— 

The Court: Can’t you do it ike Mr. Harris 
did; have it copied by reference? 

Mr. L. 8. Lyon: I can, your Honor. I ask that 
it be copied and deemed read, your Honor. 


(The following is a copy of Paragraph 17, 
commencing on page 7 of the Pre-trial State- 
ment:) 

ely: 

‘Both parties admit: 

‘‘(a) That Catalogue Number 27 of the Me- 
Gill Metal Products Co.. of Chicago, Illinois, 
accompanying this statement and marked Ex- 
hibit 18, is a catalogue issued and distributed 
to the public bv the McGill Metal Product [460] 
Co. approximately in 1923, and similar cata- 
logues were distributed in subsequent years; 
that said catalogues were distributed in subse- 
quent years; that said catalogue may be intro- 
duced and received in evidence without further 
proof of authenticity, subject to the legal ob- 
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jections as to its relevancy and materiality, De- 
fendants will rely only on the punch shown in 
the lower half of page 13 of Exhibit 16. 

“(b) The paper punch, marked Exhibit 17, 
is the device illustrated on the lower half of 
page 13 of the catalogue Exhibit 16; that thus 
punch was purchased many years ago in the 
open market; that punches similar to this punch 
were widely sold in 1923 and in subsequent 
years thereto; that said punch Exhibit 17 may 
be introduced and received in evidence without 
further proof of authenticity, subject to the 
legal objections: as to its relevancy and mate- 
Fiality.’’ 

Mr. L. S. Lyon: Paragraph 17 has two subdivi- 
gions, (a) and (b). The first refers to a cata- 
logue which accompanies the statement, and is 
marked Exhibit 16. I would like to offer that cata- 
logue in evidence. 

Mr. F. W. Lyon: It is attached to the Pre-trial 
Statement. 

Mr. L. 8. Lyon: As Defendants’ Exhibit M. And 
may it remain attached to the Pre-trial Statement, 
your Honor? [461] 

The Court: Yes. It will be received in evidence. 
Is that the catalogue of the McGill Metal Products 
Co., attached to the Pre-trial Statement, Exhibit 16? 

Mi. JaeS. Lyon: Yes, vou: Honor. 

The Clerk: M in evidence. 

Mr. L. 8. Lyon: Subdivision (b) of Paragraph 
17 refers to a paper punch, which was marked 
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Exhibit 17 to the Pre-trial Statement. I have that 
paper punch, and ask that it be received in evidence 
as Defendants’ Exhibit N. 

The Clerk: N. 

Mr. L. 8. Lyon: We had it marked once. 

The Court: The punch will be received in evi- 
denee and marked Defendants’ Exhibit N. 

The Clerk: For the sake of the record, on April 
30, 1946, it was offered and marked 17 for identi- 
fication. 

The Court: That is the number assigned in the 
Pre-trial Statement ? 

The Clerk: Yes, your Honor. It is now in 
in this case. 


NORMAN GRAY 
called as 2 witness by and on behalf of the defend- 
ants, being first duly sworn, testified as follows: 
The Clerk: Will you state your name? 
The Witness: Norman Gray. [462] 


Direct Examination ‘ 
By Mr. L. 8. Lyon: 


Q. Where do you reside, Mr. Gray? 

A. Highridge Road, Stamford, Connecticut. 

Q. What is your age? 

Ewen’ years old, 

Q. What is vour occupation 2 

A. { am chief engineer of Schick, Ine., Stam- 
ord, Connecticut. 


f 
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Q. How long have you been employed by Schick, 
Inc. ? 

A. I first came with the Schick Company August 
27, 1934. 

Q. How much of the time since 1934 have you 
been in the employ of the Schick Company ? 

A. All of that time. 

Q. How long have you been chief engineer of 
the Schick Company ? A. Since 1938. 

Q. What was your position with the Schick Com- 
pair prior to that date? 

A. In 1934, when I first came with the Schick 
Company I worked directly under Colonel Schick 
in the experimental laboratory. Colonel Schick died 
in 1937, and shortly thereafter, in 1937, I was made 
responsible for engineering. From 1954 to 1937 the 
type of work that I did in this department was of 
an experimental nature, designing and building 
models of dry shavers. [463] 

Q. All this work was on electric dry shavers? 

A. On electric dry shavers. 

Q. As chief engineer of the company, what are 
your duties? 

A. My duties as chief engineer are to maintain 
the company’s competitive position in the dry shaver 
field; to produce and maintain a drawing system 
and specifications for manufacturing and inspection 
of Schick dry shavers; to maintain a museum. I 
am responsible for the engineering records, and also 
I must do the necessary experimental work which 
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will finally arrive at the drawings for the Schick 
shaver. 

Q. What contact do you have, or knowledge do 
you have, of the manufacturing processes employed 
by the Schick Company in making electric shavers? 

A. In 1934, when I first came with the company, 
I helped to build models; in this connection I oper- 
ated all the machines that are used in the metal 
working trade. I am familiar with piercing, blank- 
ing, forming, drawing, turning, milling, grinding, 
polishing and buffing, and I am familiar with the 
machines, and can operate the conventional machines 
that are used to perform those operations. 

@. Have you known and been familiar with the 
different commercial models that are manufactured, 
or have been manufactured, at the plant of the 
Schick Company at Stamford, Connecticut, since 
you have been there? [464] 

A. Iam familiar with the models manufactured 
since 1934 through direct contact with the manu- 
facturing and engineering of them, and I am 
familiar with the models prior to that by examina- 
tion of material in the files. 

Q. What, if any, technical training or experience 
had you had before you went to work for the Schick 
Company ? 

A. In 1930 I graduated from the Pratt Institute 
of Vechnology in the course of industrial electrical 
engineering. From 1930, when I graduated, until 
1934, when | first went to work for Schick, I had 
two jobs, one of which was with the Dalton Adding 
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Machine Company, as draftsman and designer, and 
there I became familiar with small parts and 
mechanism. 

Q. What, if any, occasion have you had to study 
the drawings and specifications and claims of Jetters 
patent ? 

A. As chief engineer we have a system in our 
organization whereby patents pertaining to dry 
shavers are forwarded to us automatically as issued, 
and it is one of my jobs to read those patents. 

Q. Are you familiar with the reading and in- 
terpreting of patent specifications, drawings and 
claims ? A. Lam familiar with it. 

Q. Have you ever attended a trial in court of a 
patent infringement suit involving electric shavers ? 

A. Twice. 

Q. What cases were those? [465] 

A. One in case with the Remington Company in 
Hartford. 

Q. Brought by the Schick Company ? 

A. Brought by the Schick Company against the 
Remington Company. And then another for the 
Remington Company, when suit was brought against 
them by Kletman—Kleiman vs. Remington. 

Q. Where was that case tried? [466] 

A. That was in New York City. 

% % ce % a 2a 

Q. (By Mr. L. S. Lyon): What model electric 
razor was in production by the Schick Company at 
the time you entered its employ in 1934? 

A. The C model. 
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Q. Will you examine the razors that are on the 
desk in front of you, and identify, if you can, a 
specimen of such C model, and tell us what exhibit 
number it is? 

A. The exhibit number of the shaver which was 
being [469] manufactured when I came with Schick 
is Exhibit B. 

Q. Will you examine Exhibit B, and state 
whether or not it is a true specimen of the Model C 
as it was being produced and sold by Schick at the 
time you entered the employ of Schick m 1934? 

A. I don’t think IT need to examine all the details 
of the motor. I am sure we are concerned just 
about the shearing head, and to save time I will just 
look at it. This is representative of the production 
and identical with the production when I first came 
with Schick in 1934. [470] 


Q. (By Mr. L. S. Lyon): Mr. Gray, whatawas 
the next model that was brought out and manufac- 
tured and sold to the trade by the Schick Company, 
to your knowledge, following the Model B, which 
you have just referred to? 

A. The model which I just referred to was 
Model C. 

Q. Yes. And what model followed Model C2? 

A. Our Model 8S. 

Q. Is there a specimen of Model S before you? 
If so, will you please identify it by the exhibit 
number ? 

A. Exhibit Model T is the Schick Model S 3. 
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Q. Can you state from your recollection the ap- 
proximate date when that model was put on pro- 
duction by the Schick Company ? 

A. If I may be able to refer to my notes to help 
my recollection, I will. [471] 

Q@. What notes are you goimg to refer to? 

A. A listing of models which are in evidence. 

Q. Who made this list? 

A. JI was instrumental in making it, with the 
help of Mr. Guasnovsky. 

The Court: Are you referring to Defendants’ 
Exhibit J in evidence? 

Mr. L. 8. Lyon: I am referring to the exhibit 
that was produced this morning. 

A. Yes, I can. 

Mr. L. 8. Lyon: My question is referring to Ex- 
hibit I, according to your recollection when was 
that model put on sale, independent of any record, 
if you have a recollection ? 

A. I have a recollection. The latter part of 
1935; September, I would say. 

Q. Is Exhibit [ a true and correct specimen of 
that model as it was put on production ? 

i It is. 

Q. What model followed that Exhibit S model? 

A. The next model which followed that was the 
Colonel] model, which we call L 7, put on the market 
the latter part of 1938. 

Q. Is there a specimen of that model as it was 
manufactured in 1938, before you? 

A. No, there isn’t. [472] 
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Q. What followed that model? 

A. Following that we had two models; m the 
latter part of 1939 we put out a model called the 
Captain, and a model of the Colonel, so called, as 
I referred to it L 7, with a whisk-its attachment. 

Q. Did this Colonel model as it was brought out 
in 1939 differ from the Colonel model of 1938 in 
any other way except the presence of whisk-its? 

A. In color and case. 

Q. Otherwise—— 

A. Otherwise it was mechanically the same. 

Q. Do you find specimes of the Captain and a 
specimen of the 1939 Colonel with the whisk-its 
attachment before you? 

A. I find a late model Captain, Exhibit 2. 

Q. What do you mean by a late model Captain? 

A. There were two variations of the Captain 
shaver, the difference being in the outward appear- 
ance of the inclined side of the shearing head. 
Otherwise, there were no differences. 

Q. When was this particular specimen in pro- 
duction that you hold in your hand? 

A. I would say the last month of 1939, or per- 
haps the first month of 1940. 

Q. Is it a true specimen of that production? 

A. It is. [473] 

Q. What is the exhibit number of the device you 
have been examining ? A. Exhibit 2. 

Q. That you have in your hand, and have just 
referred to? A. Exhibit 2. 
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Q. What is the exhibit number of the specimen 
of the Colonel with the whisk-its on that you have 
referred to? 

A. There is the Colonel here. It is net the one 
that I had reference to before, what J called the 
Colonel model shaver. There is one here. It is 
Exhibit 3. 

Q. Throughout your service with the Schick 
Company, have the Schick electric shavers, al! mod- 
els that have been produced during that time, been 
provided with a comb or bead along the sides of the 
eutting head ? A. Yes, they have. 

Q. Have there been any variations in shape or 
contour of that comb? 

A. Yes, there have been changes in the shape 
and contour of the comb. 

Have those changes been purposely made? 
Definitely they have. 

Were they made under your direction? 
Yes, they were. 


OPOoPe 


Will you tell us what those changes were, 
rad the [474] purpose of those changes? 

A. In 1934 when I first came with Schick there 
was a comb on the shearing head, and as I was 
employed in the experimental department, one of 
the things which J did was to find out what fune- 
tion the comb on the shearing head had. [475] 

This was necessary in that it was one of my 
duties to prepare drawings showing the contour 
of the comb. One of the first things that T did was 
to grind off the comb and shave with it and supply 
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it to other people for shaving. Observing the re- 
sults of this test brought to light the fact that there 
was more to the comb than just the mere guiding 
of hair into the slots. 

I think that is obvious if we consider for a 
moment that the comb, if its main purpose were 
to guide hair into the slot, if it were to engage 
a whisker which was not in line with the slot, it 
would deflect the whisker in passing in such a 
manner that when the cutter action had taken place 
the whisker would not be cut off close to or on a 
level with the surface of the skin. 

But, from these experiments we also learned 
that a loss of control to the man using the shaver 
was encountered when the comb was removed. Not 
knowing the whys and wherefores of this result, 
it was necessary to theorize on why this occurred; 
and, as engineers do, we referred to the laws of 
physics to see if there was not some already known 
principles that could be used in determining what 
the function of the comb was. 

The shape of the comb as referred to in a Schick 
patent shows a very sharp projecting shoe; and 
taking this construction as a basis, we theorized 
that the comb and this projecting [476] shoe per- 
formed a function of flowing the skin into the slots. 
I ean cite an example of that action in a plow. 
A. plow has a sharp-pointed shoe and in going 
through the earth it will throw up dirt at a higher 
level than the surrounding terrain. The same thing 
is true of a hoat in passing over the water. The 


us. Ralph E. Jones 341 


(Testimony of Norman Gray.) 

prow of the boat will throw up a wave of water 
which is higher than the level of the water, and 
the degree to which that is thrown up is controlled 
by the shape of that point and the speed and the 
pressures that are involved. 

So we likened this little tiny shoe, taking one of 
the individual projecting teeth, to that type of a 
point—a point such as a plow or the prow of a 
boat—and in studying the way it functioned on the 
skin we arrived at a theory which involves pres- 
sures occurring within the skin; and while the skin 
is not a fluid and it is not a solid, it acts as a fluid 
would if it were confined into, let us say, a rubber 
bag. So that the pressures involved by the action 
of this comb point passing over the skin can be 
resolved into physical forces. 

I wonder if I may make a drawing. May 1 make 
a drawing, your Honor, to explain this? 

The Court: You may if you feel it is necessary 
to explain if. 

The Witness: It is difficult to describe the action 
of [477] these forces without a diagram. 

So that we may know the direction in which fie 
shearing head is used when these tests were made, 
I make a drawing of a shearing head in a shaver 
ease, showing how the shearing head looks against 
the skin from an end view or looking at the ~ 
end of the shearing head. 

I will call this portion T am drawing Fig. i On 
this drawing J indicate with an arrow the direction 
in which the shaver is moved over the skin. There, 
your Honor. 
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The Court: Do you desire this marked? 

The Witness: I have much more to do yet. 

Q. (By Mr. L. 8. Lyon): Have you finished it? 

A. Oh, no. Is this to be photographed? Do I 
make my lines heavy? 

Mr. L. S. Lyon: Well, probably some copies will 
be made of it; so you might make your lines heavy 
enough so that the copies may be made. 

A. On Fig. A I am drawing I circle the project- 
ing shoe and the skin which it is contacting, and I 
make an enlarged drawing of what takes place at 
that point. 

As the shearing head progresses over the surface 
of the skin, a wave of skin rises up in front of 
this point and stress occurs in the skin at this point. 

Now, it is a law of physics that when two forces, 
working in different directions, are combined that 
they result in a [478] combined force which acts 
in a direction that can be shown by drawing a 
parallelograin or a rectangle in which the sides 
of the rectangle, if the lines are made to represent 
values in length, the diagonal of this rectangle or 
parallelogram in divection and in quantity truly 
represents the resultant of the two forces. 

The Court: Do you mean by that, that the two 
sides of a right angle triangle will represent the 
two forces, the hypotenuse will represent the result- 
ant force? 

The Witness: Yes, sir. I will draw a diagfam 
which IT will call Fig. B. That from a point A a 
force projects to a point B, and from the same point 
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A another force projects at right angles to the A-B 
force—and we will call that C—a resultant force is 
the hypotenuse which we will call A-D; and it is 
equal in direction and also in magnitude if the two 
original forces were drawn in their unit length to 
represent the magnitude of those two forces. 

I will now return to the drawing of the pointed 
shearing head passing over the skin, which I will 
eall Fig. C. In this drawing J have outlined in 
great enlargement what occurs at one, at the point 
encircled in Fig. A. The shearing head J] have shown 
in cross section; and I show the approximate loca- 
tion of the shear plate portion of the shearing 
head, and I will so label it. 

That, your Honor, is an enlarged view of what 
takes place within the circle in Fig. A. [479] 

And now I would like to draw the diagram of 
forces which occur under these conditions at Port 
A on Fig. C. 

The Court: Very well. That is assuming an 
ideal set of conditions? , 

The Witness: It is assuming that the shearing 
head is being applied to the face in a normal 
manner. 

The Court: At right angles? 

The Witness: At right angles. There is some 
pressure against the skin, and because of the motion 
of the shearing head there is a resulting friction 
and a force mm the skin resisting the motion trans- 
versely of the slots. 
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The Court: In other words, the tendency of the 
skin to return to its former position; isn’t that it? 

The Witness: Yes, sir; that is correct. So that 
we are dealing with two forces here: (1) The desire 
on the part of the skin to resist the inward pressure 
being applied by the user; and (2) the force re- 
sisting its passage across the face due to the sharp 
point on this comb. 

And I will eall this Fig. D. 

The Court: Theoretically, the force resisting the 
pressure of the user against the face and the force 
resisting the passage of the shaving head across 
the face or over the face or at right angles to the 
face, is that it? 

The Witness: Yes, sir; that is correct. 

I draw in Fig. D a force, a force line A-B, rep- 
resenting [480] the resistance to the inward pres- 
sure of the shearing head when used in a normal 
manner. With this sharp comb with its coefficient 
of friction I draw a foree line A-C longer than 
A-B. To arrive at what the resultant force is we 
draw a parallelogram and draw in the diagonal 
which I call A-D, and we find a direction and an 
amount purely relative to the original forces set 
up by this diagram, showing the direction and the 
magnitude of the resultant force. 

The Court: In other words, if the force of the 
razor pressing against the face is X and the resist- 
ance to the passage of the razor over the face is Y, 
then the resultant force would he X-force plus 
Y-foree, is that it? 
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The Witness: That is right; the square root of 
the X-force plus Y squared. And JI will mark: it 
A-B; that is the force X; and A-C, the foree Y. 

We have taken in Fig. D the resultant of a sharp- 
pointed comb. 

Now, I would like to take a rounded comb, fully 
rounded, which is at the opposite thought from the 
sharp point, and draw a similar line of force 
diagram. ' 

The Court: You are going to make a series of 
diagrams applying to the rounded comb now? 

The Witness: No, sir; just one. 

The Court: Just one. Well, it is 12:00 o’clocek. 
Will vou do that during the noon recess? 

The Witness: Certainly. [481] 

Q. Will you please preceed with your answer? 

A. During recess I added to the sheet of paper 
Fig. E and Fig. F. Fig. E shows a rounded pro- 
jection, a rounded type of comb, with an extreme 
amount of rounding on it, and Fig. I shows a theo- 
retical force diagram which exists at the point A 
in Fig. E, when a contours of this type is moved 
over the face. 

The Court: Do you mean vou reduce both forees 
by rounding it? 

The Witness: No, sir, at the point A, this’ dia- 
gram shows that force A-C. 

The Court: Which force is that? 

The Witness: That is the foree which is the 
reaction to friction. 
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The Court: In moving the razor over the face? 

The Witness: That’s right. 

The Court: That is considerably lessened? 

The Witness: It is considerably lessened, be- 
cause this [483] no longer has any high friction. 
It is a greatly rounded surface. 

The Court: You are referring to the face of 
the shaver? 

The Witness: Yes, the face of the contacting 
portion. 

The Court: So upon being rounded the friction 
will be decreased proportionately how much? 

The Witness: JI am not attempting to show any 
definite proportion. This is Just to show the dif- 
ference between a pointed and a greatly rounded 
device. 

The Court: Have you an opinion as to the 
proportion ? 

The Witness: It would be necessary to evalu- 
ate these forces. 

The Court: Do you have an opinion of approxi- 
mately how much friction is lessened by the round- 
ing of the shaving head? 

The Witness: No, sir, that is a variable degree, 
according to the amount of rounding. I have at- 
tempted to show the two extremes, and the forces 
would be intermediate. 

The Court: Would it be considerable or little? 
Would there be a considerable lessening, or only 
a slight lessening of the friction by rounding the 
head ? 
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The Witness: By rounding the head we greatly 
reduce the amount of friction. 

The Court: Then you intended to illustrate, by 
the difference in the length of the line A-C, Figure 
D, and the line A-C, Figure fF, to get the lessening 
of friction? [484] 

ite Witness: Yes. This is very relativeaaal 
show the extreme conditions of a pointed projec- 
tion, and a rounded projection. 

The Court: The other foree, I take it, the ten- 
dency of the skin to return to its norma! position, 
that remains the same? 

The Witness: Yes, and in this force diagram F 
IT have attempted to make the sketches against the 
face by the user. 

The Court: The line A-B? 

The Witness: A-B, ves. I have attempted to 
make them the same. What can be observed from 
these two instanees is that there is a great dif- 
ference in the angle of the resultant force which 
appears between the points, the comb points. 

The Court: It is a more acute angle than a 
right angle? 

The Witness: It is extending in an acute angle 
from A toward C, and in the case of F. it is extend- 
ing in an obtuse angle with respect to A-C. 

The Court: What advantage would that give? 

The Witness: The advantage of this shearing, 
shaving and shearing, can take place only within 
the cutter. the part of the head which is contacted 
by the moving cutter. In the case of a sharp eomb, 


348 Schick Service, Inc., and Schick, Inc. 


(Testimony of Norman Gray.) 
the direction of the resultant force between the 
slots is usually able to urge the skin into the 
shaving area. By shaving area I mean the portion 
of the shear plate which is contacted by the moving 
and reciprocating [485] cutter. 

In the case of the rounded comb, Figure H, the 
greatly rounded comb, the other extreme, the result- 
ing force urges the skin down into the comb rather 
than into the shear plate and the shearing carrier, 
because of its direction. If I put these resultant 
forces on a diagram it shows that this would go 
in a direction as indicated by A-E. 

The Court: On Figure 

The Witness: On Figure HK. And on Figure C, 
the resultant condition would be a condition like 
that. 

The Court: You have marked the line 

The Witness: I have marked A-E. 

The Court: A-H on Figure C? 

The Witness: Yes. 

The Court: Do you mean that using the comb 
of the straight edge type of comb illustrated in 
Figure C you are more likely to catch whiskers than 
with « rounded comb,—whiskers through the cutter? 

The Witness: No, not essentially, but it helps 
to bring the skin at a shaving level, at a level with 
the inside cutter which, after all, is what is neces- 
sary in order to give a satisfactory shave. [486] 

The Court: [Ts it your opinion that the straight- 
edge head is more likely to bring that whisker into 
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a position where the cutter will cut it than the 
rounded edge? 

The Witness: Yes, sir. This sheet is explana- 
tory of the theory behind a sharpened comb, sharp- 
pointed comb. 

Q. (By Mr. L. 8. Lyon): Have you finished 
that sketch? A. Yes. 

Q. So that we can have it identified ? 

A. Yes, sir. 

Mr. L.S. Lyon: I will ask that this sketch which 
the witness has made and which he has just referred 
to be received into evidence as Defendants’ Exhibit. 

The Clerk: O. 

The Court: Will it be Exhibit O? 

The Clerk Yes, sir. 

Mr. L. 8. Lyon: Exhibit O, to illustrate the 
testimony of the witness, your Honor. 

The Court: It will be received into evidence. 

Q. (By Mr. L. 8. Lyon): This knowledge 
which you have illustrated on Exhibit O, can you 
fix the date when you worked out that knowledge 
or theory in your mind? 

A. This was worked ont in conjunction with my 
experimental work. 

Q. As a result of these matters that you have 
illustrated in Exhibit O what did you determine to 
be the [487] desirable configuration for the comb? 

A. From an efficiency point of view, the point 
is desirable, a pointed comb is desirable; but from 
a practical point of view we cannot expect to use 
a point such as [ have illustrated in my diagram, 
because it would damage the skin. 
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Q. Well, then, what is the configuration that you 
arrived at as the proper one to use? 

A. The proper configuration for the most satis- 
factory shave is a rounded point and in the Schick 
shaver, as long as I have been there, we have always 
used a rounded point. 

Q. Now, just what do you mean by a rounded 
point as distinguished from a round comb, on the 
one hand, or a sharp-pointed comb, on the other? 

The Witness: Will you state that question 
again? 

The Court: Please read it, Mr. Reporter. 

(Question read by the reporter.) 

A. I am speaking about the contour of what 
has been referred to as the longitudinal edges. 

Q. (By Mr. L. 8. Lyon): On the second sheet 
of paper now will you draw the contour of the 
com) as you determined it as a result of your experi- 
ments and studies which you have referred to? [! 
mean the contour that you decided was desirable 
and which you employed in the Schick shaving 
head. 

My. Harris: If the Court please, may I ask if 
the [488] defendants do not have some drawing, 
some shop drawing that would show that without 
making a sketch? I am just trying to facilitate the 
proof. 

Mr. lL. 8. Lyon: I don’t know. 

Q. Have we got a shop drawing? 

A. Yes, sir. 
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Q. That shows the enlargement of the comb 
contour ? A. Yes, sir. 
Q. If you will produce that? 
(Witness producing drawing.) 


Q. You have produced a drawing. What is that 
drawing? Wait until I show it to Mr. Harris. 

The Witness: ‘There are a couple of copies. 

Mr. L. 8. Lyon: Just read the question to the 
witness, please. 

The Court: You asked him what this drawing 
was. 

Mr. L. 8S. Lyon: Just what the drawing was. 
Explain it. 

A. This is drawing SK609, which is a print 
from an operative chart outline, which is the only 
enlarged view that I have with me which would 
show the detail. 

Q. Is this one of the production drawings or 
study drawings or working drawings, or what draw- 
ing? Who made this drawing and for what 
purpose ? A. I had this drawing made. 

Q. When? [489] A. It is dated 1944. 

Q. What for? 

A. For the purpose of use in a comparative 
machine to check the profile of our shavers. 

®. Profile of what? 

A. Of the comb contour. 

Q. Does this drawmg show the practical con- 
tour that you determined should be used for the 
comb on the Schick shaver head? 

me Yes: it does show that. 
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Q. How long has that contour been employed 
for the comb on the Schick shaver? 

A. This exact contour has been employed since 
1940. 

Q. How much does this differ from the contour 
that was employed prior to that time and subse- 
quent to the studies that you made and that you 
have explained? 

A. It differs only in the lower portion of the 
ares which join the top portion of the head or the 
flat part of the head into the inclined side wall. 

@. Does this drawing show a contour for the 
comb which embodies what you e¢all the rounded 


point feature? A. This does. 
@. Will you indicate that rounded point on the 
drawing by an arrow? A. T will. [490] 


Q. And apply a legend ‘‘rounded point’’ to that 
arrow? As I understand your testimony—I wish you 
would state whether or not this is correct, just by 
way of a short summary—you determined that the 
comb should have a contour in the form of a rounded 
point so that yon could obtain the necessary attri- 
butes of a point as well as the advantages of round- 
ing, is that correct? A. That is correct. 

Q. Will you just briefly state if you have a 
rounded point what is accomplished by the point 
being present as well as the rounding? 

A. The point on the shearing head, the point on 
the comb of the shearing head is used, among other 
things, for lifting up beard and also to obtain the 
skin flow feature which I have described. The 
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rounded point is to provide the necessary comfort 
for the point. 

Mr. L. S. Lyon: The drawing which the witness 
has last produced is offered into evidence to illus- 
trate the testimony of the witness, as Defendants’ 
Exhibit P. 

The Court: Received into evidence. 

Q. (By Mr. L. 8. Lyon): Will you take one of 
the specimens of shavers that are here in evidence, 
one of the type models of a date of 1938 or ’39 or 
thereabout, and point out to the court, if you will, 
wherein the comb on that specimen embodies this 
contour which you have just [491] identified? 

A. Will you use the glass? If you will look at 
the end of this shearing head marked Exhibit 2, 
which is the Captain shaver, and if you will look be- 
yond the reinforcer area, you will see the comb con- 
tour. At the face-contacting portion, the part of 
that contour which contacts the face, you will see 
that it is flat across the top with the rounded point 
on each. 

Q. Have you examined and are you familiar with 
the drawings of the patent in the suit? 

A. Yes, sir. 

Q. I call your attention to the enlargement of 
those drawings here on the blackboard, particularly 
the comb structure as shown in Figure 5. Is the con- 
tour of that comb structure as there illustrated of a 
proper shape to be a practical comb for shaving with 
an electrie shaver? [492] 
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A. Not in my opinion, no, sir; and from my ex- 
periments it would not produce the most satisfactory 
shaver. 

Q. Wherein does it fail to show the desirable 
features that you have just pointed out as having 
determined for the Schick Co. on the razor? 

A. It fails in that it does not have a rounded 
point at the face contacting portion of the shear 
plate. 

Q. Am I correct, is it your testimony that the 
mere rounding of the comb is insufficient to produce 
satisfactory results if no point is maintained on the 
comb? A. ‘That is my contention. 

Q. When you first undertook your work with the 
Schick Company, what was the construction of the 
reinforcing elements at the end of the comb? 

A. In 1934 the construction of the reinforcer was 
such that is was approximately three to four times 
the thinness of the shear plate. 

Q. Did you determine at that time the mechani- 
cal reason for that? 

A. Yes, I asked myself the question as to why it 
should be made that way, and found that it was quite 
necessary, because of the thinness of the shear plate, 
and when {[ say thinness, I wonder if it is appreci- 
ated that the shear plate is about the thickness of a 
piece of paper? 

Q. Would it be possible to disassemble one of 
these [493] shearing heads and show the court the 


shear head itself, so the court can see what you are 
talking about? 
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Mr. Harris: If your Honor please, we have not 
objected to this line of examination, but this is the 
same subject matter that was gone over with Mr. 
Quasnovsky. It is only cumulative. The thickness 
of the shear plate, the thickness of the reinforcers 
at the ends—I don’t see that is has any bearing on 
the case, and, as I say, it is cumulative, and wasting 
the time of the court. 

Mr. L. 8. Lyon: If your Honor please, we think 
it is an important item in connection with the shav- 
ing device before the date of Colonel Jones’ alleged 
patent and invention, and under the law to test the 
testimony of a prior witness on this patent, we 
should have more than one witness. 

The Court: Objection overruled. You may pro- 
ceed, if you desire. 

Mr. L. 8. Lyon: Yes. I don’t want to offer cumu- 
lative testimony, but I think it is important on the 
question of prior manufacture. 

‘The Witness: What is the question ? 

(Question read by the reporter.) 


The Court: I have seen these reinforcements, if 
that is what you are talking about. 

Mitel, S. Ligon: Yes: 

The Court: Do you mean the entire end of the 
shaving [494] head ? 

Mr. L. 8. Lyon: I want him to take the shaving 
head apart so yon can see how thin the shear plate is 
itself. 

The Court: He savs about the thickness of a 
piece of paper. 
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Mr. L. S. Lyon: Maybe that is sufficient. 

Q. Will you proceed with your explanation of 
the mechanical purpose of increasing the thickness 
of the reinforcing elements at the end of the head? 

A. In addition to guarding against damage, the 
reinforcing element is made thicker so that opera- 
tions dealing with the rounding of the shearing head 
can be performed, if this reinforcer were extremely 
thin, as the shear plate is, it is not strong enough to 
stand up under the rounding operation. 

Q. What was done with reference to the thick- 
ness of that reinforcing element from time to time, 
under your direction, beginning with your first work 
in 1934, and contmuing up to the present time? 

A. One of my responsibilities is to endeavor to 
decrease the number of rejects that occur in the 
manufacturing, and on this particular score we have 
increased the thickness of the reinforcer to a point 
where it is now six or seven times the thickness of 
the shear plate. 

Q. Being six or seven times the thickness of the 
shear [495] plate, how far above the slitted face of 
the cutting head is the top face of the reinforcing 
member ? 

A. That would be five times the thickness of the 
Shear plate, in the case of one where the ratio was 
six to one, and as the nominal thickness of that 
shear plate is 3/1000ths, that would be 15/1000ths. 

Q. How long has the thickness been six times 
that of the shear plate? 

A. I would say since 1943. 
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Q. What was it between 1934 and 1943? 

A. From about four to six. 

The Court: By shear plate you are referring 
now: 


The Witness: ‘To the very thin portion 

The Court: The portion of tae comb in between 
the two reinforcing members? 

The Witness: That is correct. 

The Court: ‘The cuiting edge, of course, is the 
little piece that slides inside the cutting case? 

A. That is the reciprocating member, which is 
slotted to cut the beard. 

@. (By Mr. L. 8. Lyon): When you first 
started to work with the Schick Company what, if 
anything, was being done in the manufacture of the 
shaving heads to eliminate sharp edges and corners? 

A. An operation was in process at that time 
which [496] consisted of polishing and buffing the 
comb on the reinforcer corners itself, and a stoning 
operation was in addition to buffing on the corners, 
the end corners of the shearing head. 

Q. What was the effect of those operations? 

A. To break the corner which was left by the 
machining operation. 

Q. Breaking what corner? 

A. In the case of the comb, it was to break the 
corner which occurs where the flat top intersects 
with the side of the comb. That was intended to 
break the corners. | am speaking about a contour 
now, along the longitudinal edge, with resvect to the 
ends of the shearing head. I mean the corners were 
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broken ; the corners that were caused by the machin- 
ing of the end, where that plane surface intersected 
with the other longitudinal surface of the shearing 
head. Two major corners occur there, on each end, 
so that four corners were broken in this stoning 
operation. Following the stoning the shearing head 
was buffed all over the top, and that buffing served 
to round all the corners that were exposed to the 
buffing wheel. 

Q. When you say, ‘‘corners,’? do you include 
edges also? A. I do include the edges, yes. 

@. What inspection was given this shaving head 
when you first started your work with the Schick 
Company in 1934, to determine whether or not the 
corners and edges had been [497] properly or suffi- 
ciently rounded off? 

A. The inspection is done by girls wherein they 
feel the comb edge and the top of the shearing head. 

Q. How about the reinforcing ends? 

A. Lam including that in the top of the shearing 
head. . 

Q. Was each and every shearing head so in- 
spected before it was permitted to leave the factory ? 

A. To the best of my knowledge, it was. 

The Court: When you say shearing head, do you 
mean the entire teeth, which includes the reinforce- 
ment and combs? 

The Witness: Yes. 

The Court: When you say shear plate, you are 
referring only to the comb surface of the flat head, 
is that right? A. Yes. 
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Q. (By Mr. L. 8. Lyon): Was the procedure 
that you have described, whereby these corners and 
edges were broken and rounded off, continued after 
1934? A. It has always been that way. 

Q. It has always been maintained, the same pro- 
cedure ? 

A. Excepting for the change in the stoning. Was 
the question about inspection ? 

Q. About the actual procedure. 

A. The operation? 

Q. Yes. [498] 

A. Stoning was eliminated and the polishing op- 
eration took its place on the ends of the reinforcers. 
Q@. When was that? A. I can’t be sure. 

Q. Approximately, according to your recollec- 
tion, if vou have one. 

A. Between 1936 and 1938. 

Q. What difference did that change make, if 
any? 

A. No practical difference, as far as the product 
was concerned, but it eliminated an operation so far 
as manufacturing was concerned. 

Q. Can you give me in round figures the number 
of shavers manufactured and sold by the Schick 
company from your factory, in which the edges and 
corners were broken or rounded in the manner you 
state, before any whisk-its attachments were applied 
to the razor? A. Only approximately. 

Q. I just want a round figure. 

ee 1,700,000. 
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Q. Referring now to Plaintiff’s Exhibits 2, 3, 4 
and 5, which are before you, Exhibit 2 being the 
Captain model, Exhibit 3 being the Colonel model, 
Exhibit 4 being the Super model, and Exhibit 9 
being the Service Exchange model of the Schick 
electric shaver, will you explain to the court, if you 
know, the function that is intended to be performed 
by the [499] hinged members which have been 
referred to here as whisk-its, which are on these 
devices ? 

A. They are intended to catch the beard clip- 
pings that come from the inner portion of the shear- 
ing head. 

Q. Are they relied upon, or do they function to 
prevent the razor from scratching or cutting? Lf the 
whisk-its were not on the razor, | mean by that, 
will the razor head itself scratch or cut, if those 
whisk-its are not present? 

A. No, it will not. This shearing head is manu- 
factured to be used on this late model; also on the 
earlier models that do not have whisk-its. [500] 

Q. Are you familiar with the specification and 
claims of the patent in suit? A, J saan, 

Q. Would the guard members 20 referred to in 
that patent and illustrated in the drawings of that 
patent serve as beard or clipping catchers? 

A. No; they would not. 

Q. Why not? 

A. Because they have no reservoir capacity and 
because they have a hole in them. 
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Q. Iwill show you Defendants’ Exhibit A in this 
ease and ask you if you know by whom that exhibit 
was manufactured? 

The Witness: What was the question please? 


(Question read by the reporter). 


A. This was made in my model room in Stam- 


Under whose direction? 

Under my direction. 

From what drawing was it made? 

Drawing of patent No. 2,228,768. 

Do you consider it to correctly illustrate the 
device shown in that drawing? A. T do. 

The Court: That is the drawing of the patent in 
suit ? 

Mr. L. 8. Lyon: Yes, your Honor. 

Q. On what tools or fixtures was it made? [501] 

A. The majority of it was made on our produe- 
tion tools that had been specially adjusted to pro- 
duce the specifications shown by the drawing. 

Q. I notice in Exhibit A what appears to be a 
hole moulded in the handle where the screw would 
ordinarily be in a Schick razor. There is no such 
hole shown in the drawings of the patent in suit, is 
there? 

A. No. In that sense it is different from the 
drawing. [tis also different in the height of the re- 
inforeer, to save time in the making of this model. 

Q. Those differences were brought about by the 
fact that vou attempted to make the device with the 
ordinary production dies and fixtures employed in 
the manufacture of the Schick razor? 


OPorPe; 
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A. That is correct. I was about to state that. 

Q. Now coming to the question of the propor- 
tions of the guard members 20 shown in the patent 
drawings and the proportions employed in the corre- 
sponding parts on Exhibit A, will you state whether 
or not those parts of Exhibit A, are made in exact 
proportion, in your opinion, according to the draw- 
ing of the patent in suit? 

A. These are parts 20? 

Q. Yes. 

A. ‘These parts are made according to the draw- 
ings of the patent in suit. [502] 

Q. Will you explain to the court how the parts 
20 of the device shown in the drawings of the patent 
in suit act as guards? 

A. The parts 20 act in two respects as guards. 
In detail shown in Figure 3 part 20 is a pivoted 
lever, pivoted at 23 and extending upward. It has a 
tooth at 27 which exerts a force on the extension 25 
on the shearing head when it is in its upward posi- 
tion and held in place by a clip 28. The purpose in 
this instance is to hold the shearing head in place, 
guard against its falling out if a means such as a 
screw were used and the serew moved. In this con- 
nection that is a class 2 lever, the force being applied 
upward closer to the end of the part marked 24 and 
the resultant occurring at point marked 27. Pivots, 
as I stated before, are at 23 and, as their position is 
fixed in the case points 27 when closed will hold 
shearing head in place longitudinally, resisting the 
action of reciprocating cutter and also guard against 
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it falling out if other means were used that could 
come loose. 

The second purpose of this guard is to protect the 
thin shear plate which extends the full length to the 
top of the shearing head. 

Q. Do the drawings of the patent in suit show 
any reinforcing members at the ends of the slitted 


shearing face? A. No; they do not. [503] 
Q. Is there any mentioned in the specification of 
the patent in suit? A. No; there is not. 


Q. Referring to the whisk-its on the accused 
shavers, Piaintiff’s Exhibits 2, 3, 4, and 5, do those 
whisk-its act as guards? A. No; they do not. 

Q@. Will you explain why they do not, in your 
opinion ? 

A. Guards are already on the end of the shearing 
head to protect it from damage and 

Q. You mean by that the reinforcing elements 
act as guards? 

A. Yes. And if these were guards, they would 
guard it only to the extent that the reinforcing ele- 
ments are on there. They already provide guards. 

The Court: Do you understand by ‘‘guard?’ it 
can only mean to guard the instrument itself from 
damage ? 

The Witness: That is what I am referring to; 
yes, Sir. 

The Court: Does it mean to vou and possibly 
guarding the user against injurine his faee? 

The Witness: No, sir. 
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The Court: That doesn’t mean anything; it 
would not earry that connotation to you? 

The Witness: No, sir. 

®. (By Mr. L. 8. Lyon): Will you.referitomae 
wording of [504] the specification of the patent in 
suit and point out to the court, if you ean, the sense 
in which the word ‘‘guard’’ is employed in that 
specification ? 

The Court: Oh, I won’t hear that. 

Mr. L. 8. Lyon: All right, your Honor. 

The Court: He is not going to argue this case to 
me. I will hear him on matters wherein he is expert, 
but E won’t hear him argue to me what a word 
means, unless it is a technical word. 

Mr. L. 8. Lyon: Well, that is a question for your 
Honor to decide, whether the word is a technical 
word to use. 

The Court: I will hear you lawyers do that, not 
the witness. 

Mr. L. 8. Lyon: Yes. If your Honor does feel 
that the word ‘“ guard’’, used in this environment, 
has any special technical connotation— 

The Court: The witness has told me what it 
meaus to him. 

Mr. L. 8. Lyon: Yes. 

Will you now refer to claim 1 of the patent in suit, 
and particularly the wording of that claim commene- 
ing in line 47, reading: ‘‘elements disposed at the 
ends of the channeled head, each having a longitudi- 
nally rounded surface at its extremity merging into 
the outer surface of the head at the ends thereof.” 
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Is that true of the accused shavers which are here in 
evidence as Plaintiff’s Exhibits 2, 3, 4, and 5? [505] 

A. No; that is not. 

Q. Will you explain the basis,on which you make 
that answer, please? 

A. Between the shearing head portion, the shear- 
ing head portion of our shaver, is a reinforcing ele- 
ment which has rounded corners. That element is 
interposed between the whisk-it proper and the 
shearing surface or the slitted portion proper and, 
therefore, the two cannot merge. 

Q. In what sense are you using the term 
‘‘merge’’? 

A. I am using the term ‘‘merge”’ in the sense 
that the contour follows an unbroken line in its en- 
tirety. 

Q. Does your answer that you have just given 
with respect to claim 1 also apply to the anine of 
claim 11 of the patent in suit? 

A. Yes; it does. 

Q). Will you refer now to claim 17 of the me 
in suit, the language of that claim commencing at 
line 54, reading: ‘‘clements at the ends of the head 
each having longitudinally and transversely rounded 
surfaces at their outer ends merging into the face of 
said head and into the said rounded side surfaces. ”? 
Ts that true of the accused devices, Plaintiff’s Exhib- 
me 2, 3, +, and 5? A. No; it is not. 

Q. Will vou explain that answer? 

A. The rounding specified in claim 17 includes 
rounding as mentioned in claim 11, plus round- 
ing into the side of the bead portion of the shearing 
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head. In the Schick shaver such as Exhibit 5 the end 
portion called the reinforcer is between the bead 
portion of our shearing head and the whisk-it there- 
fore, it cannot merge and, therefore, the whisk-it 
cannot merge into the bead portion. 

Q. That answer is the same as you gave in con- 
nection with claims 1 and 11. Is there any addi- 
tional reason for your answer in connection with 
claim 17? 

A. I believe [ added something to my first state- 
ment. 

@. Maybe I missed it. 

A. About claim 11. Claim 11 was, as I explained 
it, with respect to merging into the outermost, and 
by that | mean the part that comes in contact with 
the face, that flat portion. 

Q. Claim 17 adds to elaim 11 and claim 1 the 
final words ‘‘inerging into the face of said head and 
into the said rounded side surfaces.’’? Is the latter 
true of Exhibits 2, 3, 4, and 5? 

A. No; it is not. 

Q. Will you point that feature out to the court? 

A. The rounded side surfaces of the shearing 
head do not extend all the way out to the end where 
the whisk-it contacts the head and, therefore, they 
cannot merge with it. 

The Court: Do you say that because of the in- 
terposition of the reinforcer? [507] 

The Witness: Because of the interposition of 
that. and because of difference in level. 
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Q. (By Mr. L. 8. Lyon): And also, will you 
compare the contour of the whisk-its on Exhibits 2, 
3, and 4 with the contour of the rounded side sur- 
faces or combs? 

A. The contour of the combs is in the form of a 
projection on the shearing head. The contour of the 
whisk-its is a smooth line extending from the top 
downward; it does not conform at all. 

Q. In the drawings of the patent in suit does the 
contour of the guards 20 at the point 24 conform to 
the contour of the comb on the device at the point 14? 

A. It conforms exactly, as J see it. 

Q. And is or is that not true of the whisk-its and 
the combs on Exhibits 2, 3, 4, and 5? 

A. That is not true of the whisk-its on 2, 3, 4 
and 5. 

Q. Referring to claim 18 of the patent in suit, be- 
ginning at line 62: ‘elements at the ends of the 
head parallel to the slits therein and each having 
longitudinally and transversely rounded surfaces 
at their outer ends merging into the face of said 
head.’’ Is that true of Exhibits 2, 3, 4, and 52 

A. It is not, because of the difference in level of 
the reinforcer elements with the slitted portion of 
the head. 

Q. Claim 19, at line 71, calls for “members at 
the ends of the heads having rounded surfaces at 
their outer ends complementing and merging into 
the rounded surfaces of said head and into its said 
face.”’ Is that true of Exhibits 2, 3, 4, and 5? 

A. No; it is not, for the same reason. 
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Q. In what respect is it not true? 

A. Well, it is not true because of the difference 
in level at the reinforcer with respect to the flat sur- 
face of the slitted portion of the head, the level 
being higher than the reinforcer, and the whisk-it 
being in line or practically in line with the rein- 
forcer. 

Q. Claim 20, commencing at line 6 of the patent, 
calls for ‘‘parts at the ends of the head complement- 
ing and merging into the rounded surfaces of said 
head and into its said face.’’ Is that true of Ex- 
hibits 2, 3, 4 and 5? 

A. No; that is not true. At the portion of the 
shearing head where the whisk-its come in contact 
there is no rounded surface as meant by this patent. 

Q. In claim 22, beginning at line 21, it calls for 
‘rounded guard elements hinged to the device at the 
opposite ends of said head.’’ Do Exhibits 2, 3, 4 
and 5 have guard elements, in vour opinion? 

Mr. Harris: If the court please, this is the same 
sort of question that Mr. Lyon objected to my ask- 
ing Col. Jones [509] during his testimony, which 
your Honor sustained. I have not objected because 
I think these things go quicker if we do not make a 
lot of objections, and so long as your Honor 

The Court: Do you object now? 

Mr. Harris: I object now, your Honor. 

The Court: Sustained. [510] 


* % % % % *% 
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Q. Do the parts 20, shown in the drawings in the 
patent in suit, function as flaps? 

A. Yes, they are flaps. 

Q. What is a flap, mechanically ? 

A. Mechanieally a flap is a loosely hinged broad 
member that is free to swing. 

Q. Are the whisk-its on Exhibits 2, 3, 4 and 5 
flaps? A. They are not flaps. 

Q. Will you state why they are not? 

A. Because they are under spring tension 
throughout the extent of their movement, and are 
restricted from acting as flaps. 

Mr. L. 8. Lyon: Mr. Harris has advised us, your 
Honor, that he is prepared to stipulate in open 
court that the patent to Meyer which is Exhibit L-2 
in Exhibit LL, was assigned by the patentee to Claude 
HK. Burns on August 3, 1938, and in turn assigned by 
Claude E. Burns to the defendant Schick Dry 
Shaver Company, now known as Schick, Ine., on 
June 6, 1940. 

The Court: Do you so stipulate? 

Mr. Harris: Yes, I so stipulate, your Honor. 
That, I take it, is the patent to R. W. Meyer, No. 
2,066,214, is that correct? 

Mr. L. 8. Lyon: That is correct. 

Q. Who was Mr. Claude E. Burns, if you oan? 

A. Mr. Burns was sales manager of the Schiek 
Company, [512] Schick, Inc. 

Q. Between the date that Mr. Burns obtained 
this patent from Mr. Mever, and the date he as- 
signed it to the Schick Company what, if anything, 


370 Schick Service, Inc., and Schick, Inc. 


(Testimony of Norman Gray.) 

did Mr.. Burns do, to your knowledge, with refer- 
ence to marketing whisk-its for use on the Schick 
razor? 

A. My. Burns left the company, and started up 
a company of his own, and put an attachment, what 
is called a beard catcher, on the open market. 
~ Q. Can you fix the approximate date he was sell- 
ing these attachments? A. Yes. 

Q@. What was it? 

‘A. The latter part of 1938, up to the latter part 
of 1939, to the best of my knowledge. 

Q. I show you an attachment, and ask you if 
you ean identify it. A lear 

Q. What is it? 

A. This is the attachment or beard catcher that 
was put out by My. Burns, and which was used by 
us in our shavers about 1939,—the latter part of 
1939. 

Mr. L. 8. Lyon: The attachment which the wit- 
ness has last identified as offered as Defendants’ Ex- 
hibit Q, if your Honor please. [513] 

The Court: Received in evidence, and so marked. 

Q. (By Mr. L. 8. Lyon): This attachment, Ex- 
hibit Q, is adapted for use on what particular model 
of shaver, if you can tell us, Mr. Gray? 

A. It is adapted for use on all Model S shavers, 
and also for the Colonel Model. 

Q. Were you acquainted with Mr. .Cordiner 
while he was president of the Schick Dry Shaver 
Company ? A. Yes. 

Q. Did you know him well? A. Quite well. 
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Q. Can you tell us approximately when he ceased 
his connection with the Schick Company? 

A. Yes, °42. 

Q. 19422 A. Yes. 

Q. Since that time has he had any connection at 
all with the Schick Company ? 

A. Idon’t really know. 

Q. Will you refer in the Exhibit L—have you a 
copy of Exhibit L? 

A. I don’t remember what Exhibit L is—yes, I 
have that in front of me. 

Q. Take Exhibit L-3, the patent to Thomas. Did 
you know the W. A. Thomas who is named as the 
patentee in that [514] patent? A. Ido. 

Q. Who was he? 

A. He was chief engineer for Schick, Ine., dur- 
ing a period of time that I was out sick. 

Q. I notice that this patent was applied for on 
September 13, 1940, and prior to its issue was as- 
signed to Schick, Incorporated. Do you know cae 
device this patent was taken out on? 

A. This patent was taken out on a device which 
we call our Colonel shaver; the whisk-its constructed 
for the Colone] shaver, as shown in Exhibit 3. 

Q. Do you know whether or not the design 
which is shown in this ‘patent to Mr. Thomas was 
worked out before or after Mr. Burns had put on 
the market the whisk-its attachment as shown in ae 
Exhibit 2? 

A. ‘This was worked out after, as an improved 
model. 
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Q. In other words, the order of events was, that 
Mr. Burns acquired this Meyer patent, and put out 
these attachments, and then the Schick Company ac- 
quired the Meyer patent from Mr. Burns, and Mr. 
Thomas produced this design whereby the whisk-its 
could be incorporated as a permanent part of the 
Schick razor? A. That would be right. 

Vhe Court: Is Regmald Hicks, who is signed as 
attorney [515] for Thomas, in Exhibit L-3, the 
same Reginald Hicks who signed some of the corre- 
spondence in evidence? . 

Mr. L. 8S. Lyon: Yes, your Honor. He is a pat- 
ent lawyer in New York. 

The Court: He was patent counsel for the Schick 
Company ? 

Q. (By Mr. L. 8. Lyon): Is that right? 

The Witness: Yes, he is patent counsel for the 
Schick Company. 

The Court: Over what period of time, that you 
know about? 

A. From 1937, I believe, when Schick had its 
first case. 

The Court: Since 1937? 

A. Yes. He has been with the company from a 
patent point of view since then. 

The Court: He still is? 

A. Yes. He does not work full time. He has 
his own office. 

Q. (By Mr. L. 8. Lyon): He is a member of 
a patent firm in New York City, is he not? 

A. Yes, that’s right. 
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Q. Will you refer now to Exhibit N, the paper 
puneh that I produced this morning? Will you ex- 
plain to the court what this device is used for, and 
whether or not it has a catcher for the cuttings 
or punches, and how that catcher is constructed and 
operated? [516] 

Mr. Harris: If the Court please, that is objected 
to as incompetent, irrelevant and immaterial, and 
also upon the ground that it is leading and sugges- 
tive. The paper punch is an obvious article which 
requires, in my opinion, no expert testimony of any 
kind. 

The Court: Sustained. 

Mr. L. 8. Lyon: May he answer for the purpose 
of the record, if your Honor please? 

The Court: Yes, you may take any excluded evi- 
dence to make a record. The court has ruled. [517] 
* * * * * * 

Q. (By Mr. L. 8. Lyon): Will you explain the 
purpose of that device; how it is used, and what the 
catcher is, and how it is construeted and used ? 

A. This is a pair of cross levers, at the end of 
which are a punch member, and a die member, 
adapted so they can cooperate, and, cause shearing. 
This punches the hole, and is commonly used for 
paper, fabric, leather. Underneath the die portion 
is a hinged member, curved, rounded, and, as I un- 
derstand these articles, a spring is missing from it. 
We see a cup. This cup is in a position to catch the 
clippings caused by the punch and die. 
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Q. Will you compare that cup which you have 
just called attention to, in the design and function 
of the whisk-its on Exhibits 2, 3, 4 and 5? 

A. In design and function 

Mr. Harris: I interpose the same objection, if 
the Court please. 

The Court: Same ruling. Sustained. The rec- 
ord may be made. 

Mr. L. 8. Lyon: For the record only. [518] 

A. In design and function this hinged member 
is exactly the same. In function it is exactly the 
same. In design it is almost exactly the same as the 
whisk-its used on the Schick shaver. 

The Court: That would be the design and func- 
tion are the same as the device shown in the Meyer 
patent, the Thomas patent, and the Jones patent? 

‘he Witness: Yes. 

@. (By Mr. L. S. Lyen): In the detarienie 
manner of mounting, and so forth, is there any dif- 
ference between the device as shown in the Meyer 
patent, and the Thomas patent, and this Exhibit N? 

A. In the Meyer patent the receptacle for eatch- 
ing slippings is hinged to the shearing head proper. 
In the Thomas patent the hinge is a floating mem- 
ber, with a spring, which is attached to the handle. 
In the punch, this is attached to an extension of 
the handle. 

Q. Have you examined the Meyer and Thomas 
patents ? A. TI have. 

Q. Will vou state whether or not those patents 
are directed to this distinction that you have just 
pointed out? A. They are. 
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Q. Will you turn now in Exhibit L to the pat- 
ent to Bernard, which is Exhibit L-19. Does that 
patent show a punch having a retainer for the 
chips or punchings, somewhat [519] similar to that 
of Exhibit N? 

A. Yes, it does. In Figure 1, this retainer or 
receptacle is marked L. Its pivot is at M. In Fig. 
2 it shows a spring member which cooperates with 
the end of L to keep it in cither an open or closed 
Wesition. Also at P in Fig. 2 it has as light pro- 
jection, which is for the purpose of opening the 
retainer. 

Q. Will you turn now to the next exhibit in 
Exhibit L, to wit, the patent to Smith No. 313,027, 
Exhibit L-20. What is the device shown in Figure 
) of that patent, in the upper left-hand corner on 
the first page of the drawing? 

A. The device shown in Fig. 5 is an attachable 
cup. It is intended for use on a similar pair of 
cross arms with the punch and die, as per usual 
with the punch, and it is for the purpose of catch- 
ing clippings. 

Q. Will you turn now to Exhibit L-21 in Ex- 
hibit L, the patent to Harris. What is that device 
for? 

A. This device is a shearing device,—a razor or 
shaver. 

Q. ‘Is there any mention of its use as a razor in 
the specification ? A. Yes, there is. 

Q. Where? 


A. On page 2, column 1], line 4. 
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‘Cin the case of a razor, the combs also permit 
the skin to [520] cup upwardly there between 
so that a close shave is afforded.” 

Q. Referring to Figure 1 of the drawings, what 
is the part marked 69? 

A. The part marked 69 is a rounded member to 
prevent the escape of hair from the ends,—the clip- 
pings from the ends of the shearing device. 

Q. Does that act as a reservoir for the clippings? 

A. As shown in Fig. 3, in cross section, part 69 
is hollow, and therefore can act as a receptacle for 
the clippings. 

Q. Will you turn in Exhibit L to Exhibit L-4, 
the patent to Peterson, No. 1,744,280. Do you find 
in this patent to Peterson any structure stated to 
be for the purpose of preventing scratching or cut- 
ting by a razor? A. Ido. 

Q. What structure is illustrated in this patent 
for that purpose? 

A. In Figure 3, numeral 4, which is a semi- 
eupped shaped member of this razor, and by outer 
member J mean a skin contacting part, and this 
provides rounded ends and corners that extend 
flush with the outer side faces of the device, and 
when I say side faces I mean the rake-like points 
referred to in Fig. 1, numeral 8. | 

The Court: The guard member referred to in 
that patent is a guard which protects the user 
against cutting himself, is that right? [521] 

A. Against the sharp corner of the end of the 
blade. 
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The Court: It is a guard to protect the skin and 
face? 

The Witness: Yes, sir. 

Q. (By Mr. L. 8. Lyon): Will you turn next 
to Patent No. 1,801,889, Exhibit L-5. What is this 
device for? 

A. This device is for shearing hair, and espe- 
cially within the nose, or the parts of the body 
where it can be used. 

Q. Does this patent teach and show a structure 
whereby all sharp edges and corners are rounded 
off to prevent scratching and cutting? 

A. This does. A, which is the outer portion of 
this shaving device, is closed at its end 5, and there 
is rounded. 

Q. Turn next to Exhibit L-6. the patent to 
Friedman. What is this device? 

A. This is a hair clipping device with movable 
gauge plates. This gauge plate in Fig. 1 is marked 
1. At either end of this gauge plate is an enlarged 
portion shown in Fig. 6. This shows a rounding 
of the portions of this device, which would be apt 
to come in contact with the skin, from the side 
view, and from the bottom view this rounding is 
shown in Fig. 1 at the two uppermost corners of 
the gauge plate. 

Q. At line 69, page 1 of the specification in this 
patent, the statement appears: 

“The outer or bearing surface of the base 1 
is [522] rounded at 4.” 
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Will you explain what purpose or function can 
be obtained by the rounding at 4 there referred to? 

A. The function of the rounding at 4 would be to 
make this device slide over the skin more readily. 

Q. Turn next to patent No. 1,175,023, to Szabo, 
Exhibit L-7. What kind of a device is illustrated 
in this patent? 

A. This is a hair cutting device, and it employs 
for a cutting agent a blade, but it has a guard mem- 
ber shown in cross section in Fig. 4. It shows a 
transverselv slitted member at each end of which 
are covered ends with rounded corners, which round 
into the line of the comb. 

Q. What would be the effect of that rounding? 

A. ‘hat is to prevent damage or injury to the 
Skin, and provide more comfort in its use. 

@. Will you turn now to the patent to Dean, Ex- 
hibit L-B? Will you explain what is shown in Fig. 
) of the drawings of that patent? 

A. In Fig. 5 is shown an attachment adapted 
to be put on or attached to a conventional hair ¢lip- 
per. It has two arms, marked 17, which extend out 
and over the ends of the clipper plate, which would 
come in contact with the neck of this device, if it 
were used on the neck, or any portion that is to be 
sheared. The purpose of those arms and their ex-. 
tensions which are shown at 18 to be well rounded, 
are to protect [523] the corners of the shear plate 
from injurving the skin, and also, as the patent 
states, to protect the very corners themselves from 
damage. 
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Q. Beginning at line 10, the first column of the 
patent specification, the statement is made: 


‘‘An object of the invention is to provide a 
hair clipper with a peculiarly efficient and ad- 
vantageous guard, more or less readily attach- 
able to and detachable from the clipper, and of 
particular advantage and utility in protecting 
the skin against scratching and/or abrasion 
when the clipper combined with the guard is 
manipulated and held by either hand of the 
user in removing hair from depressed por- 
tions of hollows of the human body, such as 
from the arm-pits, as well as elsewhere.’’ [524] 
* ¥ Be aS BE ae 

Cross-Examination 
By Mr. Harris: 

Q. Mr. Gray, are you an officer or director of 
the defendant, Schick, Incorporated ? 

mA ©6No, sit. 

Q. Are you a stockholder of that corporation? 

A. No, sir. 

Q. You have referred to Defendants’ Exhibit E, 
which is the Remington shaver. Can you testify as 
to how long that particular model of shaver has 
been sold by Remington ? 

A. This particular model has been sold short of 
a year, but the whisk-it mechanism on the side has 
been incorporated since, I believe, about 1941 or 42. 

@. The prior Remington shavers which started 
in 1941 or 1942 using a whisk-it mechanism. those 
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were not identical with the shaver we have here, 
were they? 

A. No; they are not. They are metal. [528] 

Q. They are a different shape shaving head, are 
they not? 

A. No, no. There are two types of shearing 
heads used here. One is a rounded one and one is 
a flat top. The rounded one is the same. 

Q. But they did not use the flat top in 1941 or 
42 models, did they? A. No. 

Q@. My understanding of your dissertation this 
morning as to the sharpness or roundness of the 
comb on a dry shaver, the sum and substance of 
it is that you give it a certain amount of rounding 
and it is a compromise between the maximum so far 
as Shaving efficiency is concerned, which requires a 
sharp pointed bead or comb, and the maximum de- 
gree of comfort to the user, is that correct? 

A. It is an optimum condition between rounding 
and pointed. 

@. And that rounding to provide comfort to the 
user is a desirable feature in the shaver, is it not? 

A. It isa necessary feature in the shaver. 

@. The more comfort you can provide in the 
shaver, the better construction you have, is that cor- 
rect, so long as it operates with a reasonable degree 
of efficiency ? 

The Court: Those are matters of common knowl- 
edge, aren’t they, Mr. Harris, that I can take judi- 
cial notice of ? [529] 


Mr. Harris: Thank you, your Honor. 
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Q. As to the dry shaver shown in the patent in 
suit, the drawing of which hangs beside you, you 
have stated that that would not be the most satis- 
factory type of dry shaver, as I understand your tes- 
timony. That shaver would work, however, would 
it not, to perform its intended function ? 

A. This shaver would work to shear hair, but not 
to shave. There is a big difference between shearing 
hair and shaving. 

Q. It is a matter of degree? 

A. No, sir; it is not a matter of degree. 

Q. It isa matter of how closely you are clipping 
the hair, is that correct? 

A. Yes; that is correct. 

Q. With these whisk-its that are attached to Ex- 
hibits 2, 3, 4, and 5 before you has the use of those 
whisk-its by the Schick Company reduced the num- 
ber of shaving heads that have been returned to be 
repaired ? 

A. Lam sorry, but I wouldn’t know. 

Q. With regard to these whisk-its that are at- 
tached to the Schick shavers as exemplified by 
Plaintiff’s Exhibits 2, 3, 4, and 5 that are before you 
is it necessary to perform only the beard—clipping 
function that those whisk-its be rounded trans- 
versely and longitudinally ? 

The Witness: Would you state that question 
again, please? [530] 

The Court: Please read it, Mr. Reporter. 

(Question read by the reporter.) 

A. hese don’t perform any  beard-clipping 

function. 
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Q. (By Mr. Harris): Excuse me. A_ beard- 
catching function; that is what I mean, a beard- 
clipping catching function. ‘They function to catch 
the beard clippings, do they not? A. Yes. 

Q. To perform that function is it essential that 
these whisk-its be rounded transversely and also 
longitudinally ? 

A. No; that is not necessary, but that is a very 
desirable feature from the standpoint of manufac- 
ture of that cup. That is a drawn metal cup. 

@. It is not essential for that function that the 
beard-clipping catching function of these whisk-its 
be shaped the way they are, is it? 

A. As long as they reasonably well conform to 
the end, so as to prevent beard clippings from 
falling out, they will perform the function of catch- 
ing beard clippings. 

@. And that would be true even though the 
edges of the cutting head, the edges of the ends of 
the cutting head, were left bare and open to the 
face of the user; that is true, is it not? 

The Witness: JI think I am a little confused by 
that question. Would you please read that question ? 

The Court: Please read it, Mr. Reporter. 

(Question read by the reporter.) 


A. No; that is not necessarily true at all. 

Q. (By Mv. Harris): So long as the whisk-its 
cover the hole in the reciprocal cutter that is inside 
the cutting head, to allow the beard clippings to 
move from that opening down into the whisk-it 
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receptacle, then you have performed the catching 
function that you are referring to, haven’t you? 

A. Yes, sir. 

Q. So that it is not necessary that these whisk- 
its come up to the top of the reinforcing members 
at the ends of the cutting head, is it? 

A. Well, the inner cutter moves back and forth. 
It is not always in contact with the beard catcher; 
and if it were made to the same proportion, to the 
same size, to the same contour as the inner moving 
eutter, when the inner cutter backed away there 
would be space for the beard clippings to drop out. 

Q. But so long as the conformation of the 
whisk-it is slightly larger than the channeled recess 
in the cutting head, then it will function to collect 
beard clippings; that is true, is it not? 

Pepe eS, Sir. 

Q. And it is not necessary at all, in any way, 
that [532] these surfaces on these whisk-its, both 
the transverse surface and the longitudinal sur- 
face, to move, is it? A. No. 

Q. That is, it is not necessary, to perform the 
clipping catching function? 

A. That is correct. 

@. And yet all of the dry shavers that the Schick 
Company has manufactured with whisk-its on them 
have had whisk-its which are so rounded both 
longitudinally and transversely; that is a fact, is 
it not? 

A. That is a fact; and it must be appreciated 
that that is the easiest way to produce that part. 
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Q. With regard to this model which is Defend- 
ants’ Exhibit A—you have it before you, do you? 

dhs IE faloy 

Q. How did you determine the thickness of the 
guards that are on that model? 

A. There is nothing in the specification to de- 
termine that so we used the drawing and scaled 
the drawing, and it will be noticed in the drawing 
that there is a discrepancy in the width, that is, 
the drawing is not exact in the thickness of the two 
arms, 24 on the left in Figure 3 being thinner at 
its uppermost portion than the part—20, I should 
have said, than the same element on the right-hand 
side in Figure 3. And, undecided as to which one 
to take, we [533] picked just at random one of them 
and using the drawings as a means, that is to say, 
taking the height of the drawing in Fig. 3, the 
height of the shearing head marked 13, and estab- 
lishing a ratio between that and the height of the 
Schick shearing heads, of which this is supposed 
to be an improvement, we establised a ratio that 
was followed out on all the parts. 

Q. Which one of these guards in Figure 3 did 
you select for vour measurement to make this model, 
the left-hand one? 

A. I believe the left-hand one was selected. 

Q@. Because it was the thinner one; that is 
correct, is it not? 

A. No; not because of that. Because of the 
indefiniteness of the line on the right-hand one. 
We did not know just how to interpret that heavy 
line. 
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Q. And you did not take into account the length 
of the cutting head as shown in Figure 3 of the 
patent, that length with relation to the thickness 
of either of these guards, did you? 

A. We took the height of the shearing head as 
the ratio. 

Q. That would be from the lead-line 11 up to 
the top of the head shown in Figure 3? 

A. That is right. You must appreciate that in 
Fig. 3 part of the drawing has been removed in 
order to get the [534] detail of the guard elements 
on the paper. It would be much longer if it was 
in proportion to the rest of the drawing. 

Q. Mr. Gray, would it be proper in making a 
model of this kind to take the length of the cutting 
head, that length and the thickness of the guard, 
take those measurements and take the length of 
the cutting head that you have in this shaver and 
make your guard proportionately thick? 

A. That might be one way of doing it. 

The Court: By ‘‘this shaver’ vou refer to De- 
fendants’ A? 

Mr. Harris: That is correct, your Honor. 

Q. How did you arrive at the width of the holes 
in the model Defendants’ Exhibit A, the holes in 
the guards? A. In the same manner. 

Q. In the same mamner, that is proportionate 
relative to the height of the cutting head, is that 
right ? 

A. Yes. But we were concerned about one 
thing, in that they looked an awful lot bigger than 
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what the drawings showed, and that is probably 
due to the buffing which was performed to round 
off the corners and the edges of the guard; and that 
buffing, of course, ran into the outline of the hole. 
I was so concerned about that that I had a check 
made, and I find that we are off in width a matter 
of some ten-thousandths, which was a very small 
percentage of [535] the entire width. 

@. This model, Exhibit A, has springs in it, 
has it not, that urge the cutting head out when the 
guards are released ? A. Yes; this has. 

@. Do you find any disclosure of that in the 
Jones patent in suit? 

A. No; that does not appear here. 

Q. Was there any shaver made by your company 
on December 10, 1935, which had springs in it of 
that character ? A. Yes. 
 Q. There was? A. Yes, six. 

Q. Which model was that? 

A. That is a S-3 model. 

Q. As to those S model shavers. how many 8 
models were made? 

A. By number, six. These were all motor 
changes to a large degree. I mean the element 
which called for a renumbering of the model was 
a change internally in the motor. And we would 
have to add to that the Captain because it was 
produced in the same case. 

Q. And there were shavers on the market in 1935 
manufactured by the Schick Company which did 
not have such springs in them: is that true? 
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A. Yes. In 1935 our means of applying pres- 
sure between [536] the inner and the outer cutter 
was changed from internal springs, internal in the 
shearing head, to external springs mounted in the 
shaver handle. 

Q. You have heard Col. Jones’ testimony here 
in court? A. Yes. , 

Q. Was his testimony on that point correct as 
to the shaver that he had in 1935? Could that have 
been a Schick shaver ? 

A. If Col. Jones testified that the shearing head 
had internal springs, he could well have bought that 
in the market in 1935. 

Q. Another point on this model, Defendants’ A, 
I note that the end guards on this model will pivot 
down to approximately a 90 degree angle from 
the axis of the shaver, is that correct? 

A. That is correct. 

Q@. And is that true in the shavers shown in 
the Jones patent? 

A. No. The model maker came to me about that 
and he pointed out that it would hinge down to 
about 60 degrees or so. He also pointed out that 
when he read the specifications it says that it is 
supposed to swing down to 90 degrees. And ,he 
asked me which way to make it. T told him to abide 
by the specifications. 

Q. So that the model doesn’t in that respect 
conform [537] to the drawing? 

A. Not to the drawing, but to the specifications. 
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Q. Mr. Gray, is there any advantage in the 
Schick shavers in having the whisk-its hinged to 
the shaver, to the body of the shaver as is illus- 
trated by these Exhibits 3, 4, and 5? 

A. As compared to what? 

Q. As compared to having them permanently 
attached to the shaver in a rigid position? 

A. Well, yes; because if they were attached in 
a rigid position, to empty them would require 
removal of the shearing head. We consider that a 
fragile article that should be handled as hittle as 
possible. Therefore the hinged ones would be an 
advantage. 

(). So that that is an advantage of the whisk-its 
one the Schick shavers? 

A. As compared to one that was permanently 
fastened, yes. 

Q. Referring again to this Defendants’ Exhihit 
A, the model, is the bottom of the hole in either 
end guard above the bottom of the channel in the 
cutter ? A. Yes. 

Q. So that when the end guards are closed, the 
hole being somewhat smaller than the hole—that is, 
the hole in the end guard, the hole 35, being some- 
what smaller than [538] the hole 19 in the reciprocal 
cutter, there is a ledge above the bottom of that 
opening through the cutter, is that correct? 

A. That is correct. 

Q. And that ledge will in effect retain some 
beard clippings, will it not? 

A. Tt will retain some, but not all. 
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Q. So that it is a matter of degree as to how 
much beard clippings you retain in this device as 
compared with the Schick Colonel, is it not? 

A. No; I couldn’t say that. The amount of 
ehamber provided by this ledge which you speak 
about gets filled up. If vou continue your shaving, 
and providing the whiskers do not fall out of the 
holes, you saturate the chamber’s capacity, so to 
speak, and from then on all the beard clippings 
would fall out of that chamber. 

Q. Referring to Exhibit 4, which is the Schick 
Super, does the cutter in that shaver reciprocate 
at a faster rate than the cutter in the Schick Colonel, 
Exhibit 3? A. Yes. 

@. And what is the difference? 

A. When I answer vour question as to rate, the 
revolutions of the motor as found in the Colonel 
and the Super are the same. However. the stroke 
of the Super is greater so that the surface speed 
of the Super would he [539] higher than that of 
the Colonel. 

@. Does that increase the rapidity of a shave 
by a user? 

The Court: What is the materiality of that, Mr. 
Harris? 

Mr. Harris: I think it will appear in a second, 
if the Court please. 

The Court: Very well. 

A. Does the fact that the—— 

The Court: Can he shave faster with a Super 
than he can with a Colonel? Is that what you are 
asking ? 
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Mr. Harris: That is correct, your Honor. 

-A. Some people can and some people can’t. 

Q. As to this Meyer patent, which is Defend- 
ants’ L-2, to your knowledge has the Schick Com- 
pany ever manufactured or sold a shaver as shown 
in that Meyer patent? 

A. This shows a whisk-it mechanism that is 
hinged to the shearing head, and we have never 
made one that way. 

Q. You never put the Meyer patent number on 
any shaver that you have ever sold, have vou? 

A. We don’t put all of our patent numbers on 
all 

The Court: The question is: Did vou ever put 
the Meyer patent number on any shaver? 

The Witness: No, sir; no, sir. 

Q. (By Mr. Harris): In the shavers that you 
have made and sold commercially you have always 
mounted the whisk-its [540] on the handle of the 
shaver; that is true, is it not? 

A. Yes. The hinging mechanism, which is a 
floating spring, is fastened to the housing, except 
in the case of the Captain. That is an attachment 
and as such is not a permanent part of the shaver. 

Q. However, even a Captain the attachment is 
carried by the handle of the shaver; it is not carried 
by the cutting head, is it? 

A. No; it is not. 

Mr. Harris: That is all, if the Court please. 

The Court: When did you first see the Jones 


yatent, the patent im suit? 
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The Witness: I first saw the Jones patent when 
I first heard we were in litigation, at least that is 
my first recollection of seeing the Jones patent. 

The Court: And about when was that? 

The Witness: I would guess about a year or so 
ago. That was when I first heard. It is entirely 
possible—— 

The Court: You never heard of it before? 

The Witness: No, sir. I had heard of Col. Jones 
in talk amongst some of the top management. 

The Court: Did anyone ever consult you, Mr. 
Gray, as chief engineer of the company, before Mr. 
Merrick started out to San Diego to see Col. Jones 
to offer him $50,000 for his patent? [541] 

The Witness: No, sir. 

The Court: You never heard of it prior to that 
time? 

The Witness: No, sir. 

The Court: Did you hear of it after the return 
of the president of the company and Mr. Merrick# 

The Witness: No, sir. 

The Court: After they had negotiated with Mr. 
Jones? 

The Witness: I did not. It is entirely possible, 
your Honor, that I had seen this patent when it 
issued, because I make it a practice to read all 
patents when they come out. 

The Court: In January or February or Mareh 
of 1941, or April had you ever seen this patent? 

The Witness: Your Honor, during—of 1941? 

Mhe Court: Yes. 
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‘The Witness: No, sir. 

The Court: Were you with the company at that 
time ? 

The Witness: Yes, sir. 

The Court: Were you chief engineer at that 
time? 

The Witness: No, sir. 

The Court: What was your position then? 

“: The Witness: I was shearing head design. As 
IT explained—— 

The Court: I understood you this morning to 
say you had been chief engineer since 1938. I may 
have misunderstood you. 

The Witness: .With the exception of a period 
of time when I was out sick, your Honor. [542] 
-atEhe Court:. Was that during 1941? 

The Witness: I was out sick from December of 
1939 until about the middle. of 1940; and when I 
-eeame -back to work I was on limited work, and dur- 
ing that:time this Mr. Thomas to whom this Schick 
whisk-it patent was issued, was chief engineer. 
‘The: Court: Were you in the same office or de- 
partment with him? 
Phe: ‘Witness: I was in the same department; 
‘yesy'siv. | 

“The .Court: During January, February and 

March of 1941 did vou hear anything about the 
company having a license or trying to procure this 
Jones patent? 

The Witness: I did not, sir. 

The Court: You never heard of it? 
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The Witness: No, sir. 

# *% & oS * * * 

The Court: According to my notes you have. 
If there are further exhibits that either sides wishes 
to offer or any further evidence either side wishes 
to offer, you may [543] do so upon the date to 
which I will continue this case. 

The clerk directs my attention to the fact’ he 
believes this attachment, Exhibit Q, this whisk-it 
attachment, Exhibit Q, was removed from one of 
the exhibits already in evidence. 

Mr. L. S. Lyon: Yes, sir. It belongs on the 
Captain. It fits on the Captain and I took it off 
and gave it a separate number so we would know 
just what part. 

Mr. F. W. Lyon: Plaintiff’s Exhibit 2. 

The Court: WPlaintiff’s Exhibit 2. Is it stipu- 
lated, gentlemen, that Exhibit Q was removed from 
Exhibit 2? 

Mr. L. 8. Lyon: Yes, sir. 

Mr. Harris: That is agreeable, your Honor, so 
long as the record shows. 

The Witness: Shall Tf put it back on again? 

Mr. L. S. Lyon: We can attach it if your Honor 
prefers. 

The Court: No. You may put it as a separate 
item. It is marked as a separate item. [544] 

The Court: When I refer to further evidence, 
T am referring to anv further evidence that you 
may have overlooked with respect to the first canse 
of action. [ understand, so far as the validity of 
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the patent and infringement are concerned, both 
sides tentatively rest, is that correct? 

Mr. Harris: That is correct, your Honor. 

Mr. L. 8. Lyon: Yes, that is correct. 

' The Court: As to the second cause of action, so 
far as any evidence is concerned, both sides have 
offered all they have to offer? 

‘Mr: Harris: That is correct, your Honor. 

The Court: So far as the question of infringe- 
ment is concerned, I am inclined to find—I am not 
making any finding now; I want to hear argument 
on it, but I am inelined to find that the defendants 
have wilfully and intentionally appropriated the 
improvements claimed by plaintiff here. 

As far as the agreement is concerned, I will find 
that the defendants, for the purpose and with the 
intention of deceiving the plaintiff into disclosing 
‘his patent applications, did make him an offer to 
procure an exclusive license on the patent in suit. 
That he submitted the other patent applications 
referred to in the draft attached as part of Exhibit 
G, and the president of the company, and general 
counsel admit they agreed to pay him for the exclu- 
sive license for the use of those patents, $30,000.00 
advance royalties and 114 per cent [545] royalty on 
the manufacturers’ sales price on all razors sold 
up to $250,000.00, and 1 per cent thereafter during 
the life of the patent, and that the plaintiff helieved 
and relied upon those representations, and so be- 
lieving and so relying, at the request of the defend- 
ant Schick, Inc., did send them his drawings and 
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copies of his patent applications Nos. 314287 and 
316,154, thereby changing his position to his damage. 
The plaintiff is given leave to amend his com- 
plaint on the second cause of action to conform’ to 
the proof, in that respect, if so advised. I want to 
continue the case to a date certain to hear further 
arguments on the statute of fraud question as well 
as the question of validity and infringement. If I 
hold that the plaintiff is entitled to recover on each 
cause of action, of course, it will be necessary for 
him to elect, prior to judgment, on which cause of 
action he will stand. [546] 


* * * %* * + 


Los Angeles, California 
Wednesday, October 15, 1947, 10:00 A.M. 
* + 


% * * + 


Mr. Harris: Thank you, your Honor. First, 
though, before that, I have served this morning eop- 
ies of a motion to amend the pleadings in the case 
in accordance with your Honor’s suggestions to eon- 
form to the proofs, and copies of this motion have 
been served on counsel and I hand the original and 
one copy to the clerk for the Court. ' 

Mr. Macdonald: Your Honor, may it be stipu- 
lated that the allegations of this amendment may 
be deemed to be denied ? 

Mr. Harris: Yes, certainly. 

The Court: Yes; so ordered. 

Mr. Harris: Next, if the Court please, we have 
prepared 
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The Court: The motion to so amend is granted 
and the allecations of the amendments are deemed 
denied by both defendants. [554] 

* 


35 * % * * 


“Mr. Macdonald: Mav I interrupt counsel a mo- 
ment? There is one oversight, your Honor, in the 
record. We would like to introduce into evidence a 
telegram from the plaintiff to defendant Schick, 
Ine}, dated February 20-—no; that is wrone—the 
télegrain from the plaintiff to the defendant Schick, 
Inc.,-dated March 9, 1941, subject to the same rul- 
ittgs and reservations as other documents were of- 
fered on that issue. [556] 

Mr. Harris: May I ask, if the Court please, 
whether that is the-document Exhibit 23 attached 
to the: pre-trial statement ? 

Mr. Macdonald: Excuse me just amoment. No, 
your Honor; that is-not the one. Yes; I guess it is, 
Exhibit 23. . as alk 
»: Ehe Court:, Exhibit 23... 
.Mr,;Macdonald: .To.the pre-trial statement, not 
ja. the.evidence. 
7 x ia * * ca * ee 
The Court: Very well; the defendants’ case is 
re-opened for the purpose of offering night message 
from Jones to Schick Dry Shaver, Inc., dated March 
9, 1941, which will now be received into evidence 
and marked Defendants’—what is defendants’ next 
exhibit? 
. The Clerk: That will be R, your Honor. 

The Court: Defendants’ Exhibit R? [557] 


% * * * * * 
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Mr. Harris: Next, if the court please, there is 
this question raised by paragraph V of the defend- 
ants’ points and authorities submitted on this hear- 
ing. The cases in support of that point, cited by 
the defendants, apparently go to this question as to 
whether or not the licensee may raise the question 
of infringement or validity on an action brought 
by the patent owner against the licensee for roy- 
alties. And we do not think that this is a proper 
time or place to interject that issue or defense into 
this case. We are not sure that the defendant is 
doing that, but if they are, we do not think it is 
proper. And we think that that matter should be 
cleared up now before we have argument, as to 
whether the defendant is raising that defense of 
lack of infringement and invalidity as to the con- 
tract cause of action, cause of action No. 2, in the 
complaint. Oe 

I would like a statement from counsel as'to what 
the purpose of this is at this time, because that will 
in part modify my argument, depending upon the 
position counsel takes. [558] 

The Court: I take it it could only go to the sec- 
ond cause of action. 

Mi. Macdonald: That is correct, your Honor, to 
the second cause of action. 

Mr. Harris: And what I wish to know: Are the 
defendants, or is the defendant Schick, Inc., raising 
the defense of lack of infringement and invalidity 
of this patent to the defense of the second cause of 
action? That is the question. 
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Mr. Macdonald: I think that that necessarily 
implies vour Honor, on that point of law, yes; we 
are raising it. 

The Court: IJ would take it that the defendants’ 
position with respect to the second cause of action 
is: (1) In addition to raising the general issue by 
denial that any such contract was made; and (2) 
if it was made, it is barred by the Statute of Frauds 
and becomes unenforcible by reason of the Statute 
of Frauds; and if not so, why, In any event the 
patent covered by the oral license was void and 
unenforcible, and, in any event, the defendant is 
entitled to renounce. 

Mr. Macdonald: That is correct, your Honor. 

% % % * + % 
Hayr\$ “There is a question, and it might be helpful to 
the Court to have me make a statement on it, as to 
the breadth of the claims in suit and what interpre- 
tation they are entitled to. 

If the Court finds that Col. Jones by his patent in 
suit made a valuable contribution to the dry shaver 
art, which we think is self-evident, then the Court 
is entitled under the law to accord the claims of the 
patent in suit a liberal and broad interpretation. 

If so, we submit that all of the claims in suit are 
infringed by all of the defendants’ devices exempli- 
fied by Exhibits 2, 3, 4, and 5. If, on the other hand, 
the Court finds that the plaintiff Jones by his patent 
made a contribution to the shaver art, but that it 
was merely minor in nature, then, of course, under 
the law the question must be more narrowly con- 
strued. 
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I think it will be helpful to the Court to have my 
position on that. If such a narrow construction is 
put upon the claims, then we think that it might be 
possible that some of the claims might not be re- 
garded as infringed. 

We think that Exhibits 2, 3, 4, and 5 under any 
construction will infringe the broad claims, claims 
E225, ol,and 32. 

We think that under a narrow construction of the 
patent, limiting it in scope and breadth, that only 
Exhibits 2, 3, and 5 infringe claims 1, 11, 17, 18, 19, 
20) 24, 25, 26, 27, 28, 29, and 30. 

We think that the Super, which is in evidence 
as Exhibit 4, possibly might not infringe these 
claims, because there are some elements of them 
which must be liberally interpreted to make them 
read specifically on the Super shaver. 

Also, I wish to point out to the court very frankly 
that claims 26, 27, and 29 of the patent in suit are 
very broad claims, because they all say that the end 
guards are ‘‘mounted on the head.’’ This obviously, 
if read literally, is not true of any of defendants’ 
devices, because the Exhibits 2, 3, 4, and 5 all clearly 
have whisk-its or end guards which are mounted on 
the handle of the device. However, it is also not true 
of the plaintiff’s construction shown in this patent. 
In other words, if read literally, these three claims 
would not read upon the Jones construction, because 
the end guards on the Jones construction are not 
mounted upon the head; they are mounted upon the 
handle of the device. 
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These claims, however, were issued by the Patent 
Office and it may be presumed that the Patent Office 
construed them to read upon the Jones construction. 
We think they must be read, to make sense, as mean- 
ing that the end guards are mounted so as to en- 
gage the ends of the cutting head. In other words, 
they are not mounted directly on the cutting head; 
they are mounted so as to engage against the ends 
of the cntting head. But I wished to point that out 
because the court might be puzzled upon reading 
those three claims to find any infringement to those 
claims by the defendants’ device. [574] 

The Court: Do claims 1, 11, 17, 18, 19, 20, 24, 25, 
26, 27, 28, 29, and 30—is it plaintiff’s contention 
that all of those are infringed by the reason of the 
rounding of the guards and the merging of the 
guards into the cutting head? 

Mr. Harris: That is correct, your Honor. Those 
claims depend for their validity and infringement 
upon the fact that the guards—first of all, the 
guards are disposed at the ends of the cutting head 
and they are rounded longitudinally or transversely 
or both so as to merge with the contour of the cut- 
ting head. And that is why I said that, in the event 
your Honor finds the patent is entitled to only a 
limited seope because it is only a narrow contribu- 
tion to the art, then possibly these claims would 
not be infringed by the Schick Super shaver be- 
cause, as your Honor will recollect in the Super 
which is exemplified by Exhibit 4, the whisk-its at 
the lower ends are below the outer face of the cut- 
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ting head, the whisk-its at the lower ends are spaced 
apart from the side face of the head. But that is 
something we do not subscribe to, because, as I 
pointed out, those claims must, we think, be inter- 
preted liberally so as to cover what the patent 
means, that is, to provide shaving comfort at the 
point where the whisk-its or end guards and the 
cutting head touch the face of the user. 

The Court: Is it plaintiff’s contention that all 
the accused devices infringe claims 22, 23, 31, and 
32 by reason of the fact that these end guards or 
whisk-its are hinged to the handle of the shaving 
head? 

Mr. Harris: Yes, your Honor; and for another 
reason. ‘Those are the broad claims, but they are also 
very specific claims. In other words, those claims 
are not subject to any charge of indefiniteness, -be- 
cause those claims all state that the end guards are 
hinged to the handle of the shaver. There is no ques- 
tion about that. In the defendants’ devices all of 
the defendants’: whisk-its are hinged to the handle 
and always have been, as Mr. Gray testified. 

And, in addition to the hinging feature, all of 
those claims specify, with the exception of claim 31, 
that the end guards are rounded. So that you have 
both features of novelty and advantage in those four 
claims. Both features are, of course, found in all of 
the defendants’ shavers exemplified by Exhibits 2, 3, 
ayamd 5. 

The Court: In other words, claims 22, 23, and 32 
include both the hinging of the end guards to the 
razor structure or [580] handle, according to plain- 
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tiff’s contention, and the rounding of the end guards 
at the point of the cutting head as well? 

Mr. Harris: That is correct, your Honor. 

The Court: Claim 31 is narrower? 

Mr. Harris: No; it is boader, because it does not 
say anything about the end guards being rounded in 
any way. 

The Court: Yes. It is a broader claim, because 
there is no limitation upon the flaps, so-called, in 
31, except that they be hinged to the ends of the 
head ? 

Mr. Harris: That is correct, your Honor. [581] 

oo * * + ¥ ¥ 

The Court: As I understand it now, there will 
be no claim that the mere putting of end guards, as 
such, unless they were hinged ? 

Mr. Harris: As to the claims 

The Court: As to any claim, in fact. 

Mr. Harris: As to claims 22, 23, 31, and 32 they 
all require that the end guard be hinged to the han- 
dle of the device, and there could not be any in- 
fringement of those claims unless you had a hinging 
or equivalent construction. In other words, you 
could have other structures which would in effect 
provide a hinge there, but they would have to be 
hinged to infringe those four claims. 

Now, the other claims of the patent are not lim- 
ited to the end guard being hinged, or most of them 
are not limited to the end guard being hinged to the 
device. But there were the two points; first of all, 
the rounding of the end guards; and secondly, as to 
these particular claims, the hinging of the end 
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guards. In other words, you have got the two fea- 
tures in these claims. [595] 

I retain my original ‘position, as read by Mr. 
Lyon, that if you did not round the guards of this 
patent, you would not have infringed. I think that 
is correct. I think the purpose of the patent was 
to get the shaving comfort. I think unless you 
rounded the end guards you would not get that shav- 
ing comfort; so I will stand on my remarks in the 
record on that. 

The Court: Let me see if you agree with this: 
Then claim 31 would be probably the broadest claim, 
would it not? 

Mr. Harris: Claim 31 is the broadest claim in- 
sofar as the question of whether the end guards 
have to be rounded or not. I merely pointed out 
claim 31, your Honor, to show you that the Pat- 
ent Office in considering this application did not 
regard as to claim 31 that the limitation of rounding 
of the end guards was essential. In other words, 
claim 31 is a very broad claim as to the shape of the 
end guards, but it is very specific as to the way in 
which the end guards are attached to the handle of 
the device; so that it is broader in one sense. 

The Court: And narrower in another? 

Mr. Harris: And narrower in another. [596] 

nS * % * % * 

The Court: Yes. I am not speaking of breadth 
now. I am attempting to see if I understand plain- 
tiff’s contention as to the precise points of invention. 

Mr. Harris: Your Honor is correct. Those 
claims 22, 23. 31, and 32 are the only claims of the 
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patent, I think—I am quite sure—that are limited 
to the end guards being hinged to the handle. Other 
of the claims are limited to the end guards being 
mounted on the handle, and all of the claims, I 
think, must be read to be limited to end guards 
being rounded so as to get this conformation of the 
guards with the cutting head. [598] 
os ae * * * * 

The Cowrt: Do you contend that the hinging it- 
self is a patentable feature? 

Mr. Harris: Oh, hinging by itself, there is noth- 
ing patentable about that. That is an old element. 


* % * ce * ae 


Mr. Macdonald: * * * 


On page 284, Mr. Lyon had quoted in a question 
a statement made in Merrick’s testimony— I won’t 
read it all—but in which the witness Merrick testi- 
fied that he called plaintiff’s attention to the ecap- 
tions being the subject which would go into an 
agreement of this kind and the various provisions 
of it would have to be agreed upon, and suggesting 
he get counsel. And in answer to the question by 
Mr. Lyon, after quoting Merrick’s testimony, before 
the answer Mr. Lyon says: 

‘*Do you remember whether that is a correct 
statement of what transpired at the meeting 
with Mr. Cordiner ? 

‘“A, Well, I don’t know that it is a hundred 
per cent accurate but, for the most part, I pre- 
sume it is the truth. However, I never—my 
only statement about getting an attorney was 
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in accordance with my intention that I would 

get an attorney’s advice to such an extent that 

I saw fit, and sign the contract if it satisfied 

me. ”’ 

There, again, is a clear indication that the plain- 
_ tiff himself did not think that he was bound by this 
oral contract. And I might add parenthetiecally, 
your Honor, that it appears [665] from the plain- 
tiff’s own testimony that wp until the time when Mr. 
Cordiner said, ‘‘Shake, it’s a deal,’’ and the plain- 
tiff shook hands and said, ‘‘It’s a deal,’”’ that prior 
to that time the discussions affected solely and only 
the question of royalty. There was no discussion 
of any other provision up to that time. 

The Court: Didn’t they agree, though, on two 
things or three things: (1) That the defendants 
should have an exclusive license; (2) That the plain- 
tiff should have certain royalties? 

Mr. Macdonald: I think they agreed on those 
terms in the contract, yes; but that is only a portion. 

The Court: Didn’t they come to a meeting of 
the minds on those two issues ? 

Mr. Macdonald: Well, now, see if I understand 
that. 

The Court: When they shook and said, ‘‘It’s a 
deal,’’ didn’t that mean that the defendant obli- 
gated itself to pay the royalties, and didn’t it mean 
that the plaintiff obligated himself to transfer the 
license? 

Mr. Macdonald: No, your Honor. I would say 
that if it were not for this evidence I have read, this 
testimony 
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The Cow't: Was that last statement a statement 
of the plaintiff himself? 

Mr. Maedonald: Yes. 

The Court: I am not going to believe Wiemae 
fendants’ [666] witnesses in this case. 

Mr. Macdonald: All right. I am taking the 
plaintiff’s testimony. : 


% * % *% * % 
‘ 


In other words, I think, if we may get back to the 
fundamental concept of this thing again—and I 
would like to emphasize this as much as I am able 
to—it seems to me that we are down to a very sim- 
ple concept on the second cause of action. What did 
the parties intend when they shook hands and said, 
palit s a deal’’? 

In order to determine what they intended, I think 
we have got to look—let us forget Mr. Merrick’s 
testimony completely—let us look only at the plain- 
tiff’s testimony [667] and let us look only at the 
letters that were exchanged between the parties at 
the time and the telegrams, because it is from that 
evidence that we can best determine or that the court 
can determine what the parties really intended. 

Answering your Honor’s question: Didn’t they 
agree on those two points? I would say that they 
agreed on those two points, but they were not the 
only points in the contract as this testimony shows. 

The Court: My view of this is that the plaintiff 
has been an honest man in this matter. I believe 
him; I believe his testimony. I do not believe any 
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of the defendants’ witnesses. I do not believe Mer- 
rick so far as defending himself in this unconscion- 
able deal. [669] 
* oe 2 * * * 
Los Angeles, California 
Tuesday, November 4, 1947, 1:30 P.M. 


* * * * * * 


Mr. Macdenald: That is right. Of course, your 
Honor will recall that in the record is the initial 
letter of the plaintiff to Schick Company claiming 
infringement and suggesting that he would give a 
license agreement; and this is an answer; in fact, 
it purports to be an answer to that letter. 

The Court: Yes. But meanwhile, before the com- 
pany had received the letter, they had representa- 
tives out here to negotiate. 

Mr. Maedonald: That is right. 

The Court: In other words, the negotiations 
were not in response to that letter. [726] 

My. Macdonald: Oh, no. Well, your Honor, I 
think I can tie the whole matter up like this. It 
seems to me that what happened here was this: 
The defendant came out here to buy the plaintiff’s 
patent; plaintiff would not sell it. He had no way 
of knowing what would happen, but at least the 
evidence would justify the inference that the de- 
fendants’ representatives said they were authorized, 
and so on. 

Now, he did not choose to do that. And what hap- 
pened was that the parties were negotiating for this 
contract, about this license agreement. And by that 
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I do not mean just the two terms of it. And in the 
meantime, the defendant—and this has happened — 
certainly with clients of mine, and perhaps with 
clients of your Honor’s who become very enthusi- 
astic about something and, on more mature thought, 
they say, ‘‘Oh, no; I don’t want to do that.” 

The Court: What was in the minds of Merrick 
and Cordiner when they left the room that after- 
noon? They came out here to buy the patent, under 
their own power. 

Mr. Macdonald: Yes; that is right. 

The Court: Not at any suggestion of Jones. 

Mr. Macdonald: That is right. 

The Court: They came out here on a mission. In 
fact there is some indication in the record that Cor- 
diner interrupted a vacation or it had been arranged 
that he was en route to Hawaii or some such matter; 
so they had a [727] definite mission. 

They wanted to buy the patent. They could not 
buy it, so they wanted an exclusive license. Does the 
evidence show that Cordiner and Merrick thought 
they had an exclusive license when they left that 
room? 

Mr. Macdonald: I think quite the contrary. 


ene * % % * * 


The Court: Well, but those two were thrown in, 
weren’t they? You have to remember, Mr. Macdon- 
ald, in considering this matter that there is abso- 
lutely no testimony here to the contrary of Jones’ 
story of what happened that afternoon. 


us. Ralph E. Jones 409 


Where is Cordiner? Why did not the defendant 
produce him? The president of the company—no 
testimony. 

Mr. Macdonald: We state that that testimony is 
true, your Honor. [736] 


* ¥% * * *% So 


The Court: Have you looked into this question 
of election ? 

Mr. Harris: Yes; I have, your Honor, and I ean 
give you my thought on that in about one minute: 

Rule 54 (c) provides in effect that the court shall 
give the relief to which the evidence shows the win- 
ning party entitled. It says this: [769] 

‘‘Hixcept as to a party against whom a judg- 
ment is entered by default, every final judgment 
shall grant the relief to which the party m 
whose favor it is rendered is entitled, even if 
the party has not demanded such relief in his 
pleadings.’ 

And this section, subsection (c) of Rule 54, has 
been cited, not once, but time and time again in 
these election cases. — 

And it is my belief and T submit to you, your 
Honor, that neither you nor I have any question 
about election here. If your Honor finds a contract, 
then you must find or vou must award relief to the 
plaintiff on that-contract, whatever it may be. If 
vour Honor finds that there is no contract but that 
the patent has been infringed, then I think that 
your Honor must find for the plaintiff and award 
the relief to which he is entitled by reason of patent 
infringement. 
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» The Court: But you cannot award the plaintiff 
relief on both causes of action. [770] 


ae * + *% % * 


The Court: But if the court decides in favor of 
the plaintiff on the issue of validity and infringe- 
ment, and further decides that there was a verbal 
lieense agreement, and that the defendants are 
estopped from pleading the statute of frauds with 
respect to it, then the court must award damages 
for the breach of the license agreement rather than 
‘damages under Section 70? 

Mr. Harris: I think that is correct, your Honor. 
I do [772] not see that there is any alternative to 
it. I do not think there is any matter of election 
to it. [ think it is a question of what relief your 
Honor finds that the plaintiff is entitled to. 

Now, the plaintiff cannot be entitled to any relief 
for patent infringement if there was a contract, 
because the contract creates the license that would 
license all these so-called infringing acts. 

The Court: Then your position is that what 
the plaintiff has here, I take it, is a prayer for 
alternative relief ? 

Mr. Harris: That is correct. 

The Court: He has said in effect if there is no 
contract, I want to hold the defendants as infring- 
ers; if there is a valid license agreement, I want 
to hold him as a licensee for damages for the breach 
of contract. 

Mr. Harvis: That is correct. [773] 


* % oe * a & 
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Los Angeles, California, 
Wednesday, November 5, 1947, 1:30 p.m. 


* * % ae * * * 


Mr. Macdonald: There is only one other point, 
your Honor. Yesterday Mr. Harris indicated, I 
believe, that I had made a statement about the truth 
or the character of the plaintiff’s testimony that 
earried beyond the implications in it, what he said 
bevond anything intended. 

You recall, your Honor, when you and I were 
discussing yesterday that question of why Mr. 
Cordiner had not been brought here. and I expressed 
satisfaction with the plaintiff’s testimony. I might 
have also said that there is no conflict, as we see it, 
between Merrick’s testimony and the plaintiff’s in 
substantiating a contract. I want to he perfectly 
clear that I am not stipulating or admitting in any 
way the conclusions of the plaintiff to the effect, 
throughout his testimony from time to time, that 
he thought he was bound—those are his conclusions 
on the stand—and that Schick was bound; nor do 
I concede that such conclusions have any probative 
value whatsoever. . 

I just wanted to make that clear for the record. 
I have [820] nothing more, vour Honor. 


* ty * * aS * * 


The Court: Gentlemen, your oral argument has 
been most helpful to me. I feel clear on this case 
now. 

First, I want to open the evidence and receive 
under the second cause of action all exeluded eyvi- 
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dence of which a record was made under Rule 48(c). 

What constitutes invention is a very troublesome 
question to me. I suppose it is to any judge. And 
the more I read on the subject, I must confess does 
not help me to be clearer, particularly when the 
older decisions are compared with the more recent 
decisions. 

In a given art I take it that many circumstances 
are to be considered in determining what constitutes 
invention. I do not think there is any question 
here but what the improvements stated in the patent 
in suit are novel as applied to a shaver and are 
useful. 

It is a debatable question whether they embody 
invention but, in combination, I find that with 
respect to claims 22, 23, 31, and 32, the improve- 
ments which are described are not only novel and 
useful but do embody invention. [821] 

I therefore find that claims 22, 28, 31, and 32 
are valid. 

The remaining claims in suit do not, in my opin- 
ion, embody invention and are invalid because of 
indefiniteness. 

I further find that claims 22, 23, 31, and 32 are 
infringed by the accused devices, as follows: 

First, the Captain model shaver, an exemplar of 
which is In evidence here as Plaintiff’s Exhibit 2; 

Second, the Colonel shaver, an exemplar of which 
is in evidence here as Plaintiff’s Exhibit 3; 

Third, the Super model Schick shaver, the ex- 
emplar of which is in evidence as Plaintiff’s Exhibit 
4; and 
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Fourth, the Service Exchange model, the exem- 
plar of which is in evidence here as Plaintiff’s 
Exhibit 5. 


As between the two defendants, defendant Schick, 
Inc., alone is guilty of infringement in this district 
by the Captam, Exhibit 2, and the Super Schick 
shaver, Exhibit 4, while dependant Schick Serviee, 
Ine., alone is guilty of infringement by the Service 
Exchange model, Exhibit 5, and both defendants 
are guilty of the infringement by the Colonel model 
shaver, Exhibit 3. 

I further find that all mfringement has been 
conscious, deliberate, willful, and wanton as alleged. 

As to the second cause of action, I find that an 
oral agreement was made as alleged, an oral agree- 
ment for exclusive license and for the payment of 
royalties. we 

I further find that that alleged oral agreement 
which is now found to have been made was not 
conditioned by the parties upon being reduced to 
writing. | 

I further find that the parties, having fully agreed 
on the basic terms, that is, on the part of the 
patentee for the grant of the exclusive license for 
the life of the patent, and on the part of the licensee, 
the defendant Schick, Inec., for the payment of roy- 
alties, left additional points for possible later agree- 
ment and intended, later, to reduce the agreement 
to written form; that that was not a condition of 
the oral agreement that was made and was e¢on- 
eluded at the time. I find, the president of Schiek, 
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Ine., shook hands with the plaintiff and said, ‘‘It’s 
a deal.”’ 

The oral agreement as made, however, was to be 
performed over the life of the patent and hence, 
I find, was an agreement that, by its terms, was 
not to be performed within one year from the mak- 
ing thereof and, therefore, was the type of agree- 
ment declared by subsection (1) of Section 1624 
of the Civil Code of California to be invalid unless 
the contract or some note or memorandum thereof 
was in writing and subscribed by the party to be 
charged or his agent. [823] 

I find that there was no sufficient memorandum 
of the oral contract which was made on January 
29, 1941, the contract sued upon, therefore, con- 
clude that there was no sufficient memorandum to 
take this oral agreement out of the Statute of 
Frauds. 

I also find that the agreement was not fully per- 
formed by the plaintiff so as to take it out of the 
operation of the Statute of Frauds. 

Referring to the complaint as amended now, I 
therefore find that the plaintiff did not on January 
29, 1941, or at any other time fully or completely 
perform his obligations under the oral contract. 

I find that he offered to perform but he did not 
in fact perform so as to constitute an affirmative 
performance under the oral contract. 

I find that on or about February 20, 1941, plain- 
tiff, in reliance upon the oral contract made on 
January 29, 1941, and at the request of and induced 
by defendant Schick, Inc., did disclose hy sending 
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to Schick, Inc., the contents of two pending secret 
applications for United States Letters Patent not 
theretofore know in whole or in part to the defend- 
ant Schick, Inc., and that the plaintiff disclosed 
those two patent applications to defendant Schick, 
Inc., in reliance upon the oral agreement for an 
exclusive license heretofore found. [824] 

I further find that the plaintiff would not have 
submitted those applications or disclosed them to 
the defendant Schick, Inc., had he not relied upon 
the oral agreement heretofore found. 

I further find that it was not one of the terms 
or provisions of the oral agreement sued upon and 
found to have been made that the plaintiff would 
submit those applications or disclose them to the 
defendant Schick, Ine. | 

I further find that those applications are not in- 
volved in the oral agreement for an exclusive 
license which the parties made on January 29, 1941. 

I further find that the plaintiff, in disclosing the 
secret applications for United States Letters Pat- 
ent, thereby changed his position and did so to his 
detriment, and I conclude that the act of submit- 
ting those two applications did not constitute a 
partial performance of the contract and was not 
an act solely referable to the contract sued upon, 
and it is not, for that reason, an act of conduct 
which would estop the defendant Schick, Inc., from 
pleading the Statute of Frauds as a defense. In 
other words, it did not estop Schick, Inec., from 
asserting the invalidity of the contract pursuant to 
Section 1624 of the California Civil Code. 
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'[ therefore conclude that judgment should be for 
the defendant Schick, Inc., on the second cause of 
action. [825] 

‘That cause of action is not asserted against the 
defendant Schick Service, Inc., is it? 

‘Mr. Harris: That is correct, your Honor. 

The Court: It is asserted only against 
’ Mr. Harris: Only against Schick, Ine. 
‘ The Court: Very well. Findings and judgment 
accordingly are ordered in favor of defendant 
Schick, Inc., a corporation, on the second cause of 
action as amended. 

Now, back to the first cause of action. 

Before concluding, I want the record to show 
that I do not believe the testimony of the witness 
Bert C. Quasnovsky for defendant Schick, Ine., 
with respect to defendants’ Exhibit G and which 
that witness testified he prepared at the age of 18 
years. 

‘ T find that both defendants have a regularly es- 
tablished place of business in the Southern District 
of California, and that both have committed the 
acts’ of infringement found within this District. 

~ I therefore conclude that the venue in this cause 
is properly laid with respect to the first cause of 
action. 

'* T eonclude that the plaintiff is not required to 
elect between the remedies sought in the first and 
second causes of action. And I re-adopt all the 
conclusions of law which are stated in the memo- 
randum to counsel filed in this cause on April 4, 
1947. [826] 
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Findings and judgment are ordered for the 
plaintiff on the first cause of action on the issues 
of validity and infringement of the patent in suit 
as to claims 22, 23, 31, and 32. 

Pursuant to Rule 52 of Federal Rules of Civil 
Procedure, interlocutory findings and degree will 
be prepared enjoining further infringement of 
those claims and ordering an accounting to aid in 
the determination of the issue as to plaintiff’s 
damages arising from the infringement by both 
defendants, as stated before. 

The ease will be referred to David B. Head, as 
special master, pursuant to Rule 53 of the Federal 
Rules of Civil Procedure, with directions to hear 
the accounting and other evidence on the issue of 
plaintiff’s damages to be assessed pursuant to Sec- 
tion 4921 of the Revised Statutes, 35 U.S. C. Sec- 
tion 70, and with directions to the special master 
to report his findings of fact and conclusions of law 
speedily to this court with respect to the assessment 
of plaintiff’s damages. 

The Court will reserve decision on plaintiff’s 
prayer for treble damages and attorneys’ fees until 
after the determination of the issue of damages. 

Counsel for plaintiff will submit those findings of 
fact and conclusions of Jaw and decree pursuant to 
Local Rule 7 within 10 days. [827] 


* * *% CF * * * 


Mr. Macdonald: ‘There is one more point, your 
Honor. Do I understand that the plaintiff is not 
required to elect at this time between the two causes 
of action? I mean vou decide in favor of plaintiff 
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on the first cause of action and against him on the 
second ? 

The Court: I have adopted plaintiff’s view that, 
really, an election is not involved here; that the 
plaintiff can only hold it on the contract, if the 
contract is in existence. 

Mr. Macdonald: That is right. 

The Court: That if the license agreement is in 
existence, that is the measure of the parties’ 
bargain. 

Mr. Maedonald: ‘That is right. 

The Court: Because he has not by his suit 
elected to treat the contract at an end. In other 
words, he sued, claiming in effect under the second 
cause of action, really, [829] his first contention, 
as a matter of law, as I view it. He says, ‘‘I want 
to hold them to this license agreement. I contend 
it is still in effect, still in force.’’ It seems to me 
that is implicit in the second cause of action, that 
he contends that the agreement is still in force. 

Mr. MacDonald: That is right. 

The Court: And he says in effect, by way of 
alternative relief, if it is not in force, I want to 
hold him as an infringer. 

Mr. Macdonald: But, as the matter stands, it is 
only the first cause of action. It is an automatic 
election, you might say that. 

The Court: Yes. That is the only one under 
Rule 54(c) the Court is to award such relief as 
the plaintiff is entitled to, and that is the relief 1 
find the plaintiff entitled to. [830] 


*% ae * * * ae ¥ 
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CERTIFICATE 

Thereby certify that I am a duly appointed, quali- 
fied and acting official court reporter of the United 
States District Court for the Southern District of 
California. 

I further certify that the foregoing is a true and 
correct transcript of the proceedings had in the 
above entitled cause on the date or dates specified 
therein, and that said transcript is a true and cor- 
rect transcription of my stenographic notes. 


Dated at Los Angeles, California, this 12th day of 
November, A. D. 1947. 


/s/ ALBERT H. BORGION, 
Official Reporter. 


[Endorsed]: No. 11854. United States Circuit 
Court of Appeals for the Ninth Circuit. Schick 
Service, Inc., and Schick, Inc, Appellants, vs. 
Ralph E. Jones, Appellee, and Ralph E. Jones, 
Appellant, vs. Schick Service, Inc. and Schick, 
Inec., Appellee. Transcript of Record. Upon Ap- 
peals from the District Court of the United States 
for the Southern District of California, Central 
Division. 

Filed February 12, 1948. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11854 


SCHICK SERVICE, INC., a corporation, and 
SCHICK, INC., a corporation, 
Appellants, 
vs. 


RALPH E. JONES, 
Appellee. 


NOTICE OF ADOPTION OF 

STATEMENT OF POINTS 
Appellants hereby adopt as their statement of 
points under Rule 19(6) on their appeal the con- 
cise statement of points on appeal under Rule 73(a) 
appearing in the transcript of the record certified 
by the Clerk of the District Court and filed herein. 


Dated this 20th day of February, 1948. 


/s/ LEONARD 8. LYON, 
/s/ FREDERICK W. LYON, 
Attorneys for Defendants- 
Appellants. 


Receipt of a Copy of the within is hereby ad- 
mitted this 20th day of February, 1948. 
/s/ FORD HARRIS, JR. 


[indorsed]: Filed Feb. 24, 1948. 
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NOTICE OF ADOPTION OF 
STATEMENT OF POINTS 
Cross-Appellant in the above-entitled cause 
hereby formally adopts as his statement of points 
on his cross-appeal under Rule 19(6) the Concise 
Statement of Plaintiff-Cross-Appellant’s Points on 
His Cross-Appeal dated January 30, 1948, appear- 
ing in the record on appeal on file herein. 


Dated this 26th day of February, 1948. 


HARRIS, KIECH, FOSTER & 
HARRIS, 
/s/ FORD HARRIS, JR., 
Attorneys for Plaintiff- 
Appellee-Cross-A ppellant. 


Received copy of the within this 26th day of 
Feb., 1948. 
/s/ FREDERICK W. LYON. 


[Endorsed]: Filed Feb. 27, 1948. 


